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ERRATUM

In Hcknott Foods, Inc., 242 NLRB No. 177 (1979), the NLRB

announced that it would not issue a broad cease and desi st order except when a
respondent is shown to have a proclivity to violate the Act, or has engaged in
such egregi ous or w despread msconduct as to denonstrate a general disregard
for the enpl oyees ' fundanental statutory rights. Ve intend to followthis
standard, and we hereby substitute the followng for Paragraph | (g) of the
Board' s O der :

Inany like or related manner interfering wth, restraining or
coerci ng enpl oyees in the exercise of their rights guaranteed themby Section
1152 of the Act.
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GERALD A BROM Chai rnan
RONALD L. RU Z, Menber
HERBERT A PERRY, Menber
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DEOQ S AN AND (REER

h Novenber 27, 1978, Admnistrative Law Gficer (ALO Arie Schoorl
I ssued the attached Decision in this proceeding, in which he concluded that
Respondent had vi ol ated Section 1153 (e) and (a) of the Act by failing and
refusing to furnish the Lhited FarmVWrkers of Amrerica, AFL-AQ O (URW, the
certified bargaining representative, wth the addresses and dates of hire of
its enpl oyees . The ALO recommended that the enpl oyees be nade whol e for the
peri od during whi ch Respondent failed and refused to provide that infornation
to the ULFW

Thereafter, the General Gounsel and Respondent each filed
exceptions wth a supporting brief and a brief inreply to the other ' s
except i ons.

The Board has considered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings and conclusions of the ALOonly to the extent consistent with this
opi ni on.

The parties' exceptions to the ALOs Decision raise



fundanment al questi ons about the bargai ning obligation inposed by the Act.
General Gounsel chal I enges the ALO s concl usion that Respondent's "general
course of conduct" did not constitute a refusal to bargain in good faith.
Respondent contends that the totality of its conduct denonstrates that it
conplied wth its duty to bargain in good faith.
Good faith collective bargaining requires the agricul tural
enpl oyer and the representative of its enpl oyees :
. to neet at reasonabl e tinmes and confer in good faith wth
respect to wages, hours, and other terns and conditions of
enpl oynent, or the negotiation of an agreenent, or any questions
arising thereunder, and the execution of a witten contract
i ncorporating any agreenent reached if requested by either party,
but such obligation does not conpel either party to agree to a
proposal or require the naking of a concession. [Labor Gode
81155. 2 (a).]
The basic principles which we nust apply to allegations of surface-bargai ning

violation are set forth in our decisions in 0. P. Mirphy Produce G., Inc. dba

Q P. Mrphy & Sons, 5 ALRB No. 63 (1979), and Montebel | 0 Rose (o., Inc. et

al., 5ARBN. 64 (1979). V¢ nust determne by examning the totality of its

conduct whet her Respondent acted with "a bona fide intent to reach an agreenent

if agreenent is possible." Atlas MIls, 3 NLRB 10, 1 LRRM 60 (1937); Wst Qoast

Casket Gonpany, 192 NLRB 624, 78 LRRM 1026 (1971), enf'd in part 469 F. 2d 871,

81 LRRM 2857 (9th dr. 1972).
Backgr ound
This is the second tine that Respondent has been before us.

Qur decision in the earlier case, ASHNE Farns, 3 ALRB Nb. 53 (1977),

arose out of the CIFWs organi zation
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of Respondent's enpl oyees in 1975. In that decision, Respondent was found to
have viol ated Section 1153(c) and (a) of the Act by dischargi ng uni on

synpat hi zers and by distributing and soliciting its enpl oyees to sign an
agreenent not tojoin aunion. Satenents nade by George Nei dens, president
and princi pal ower of Respondent, found in the earlier case to be violations
of Section 1153(a) of the Act, included an announcenent to his assenbl ed

enpl oyees that he had not signed any contract wth a union and he had no
intention of doing so. These prior unfair |abor practices serve as background

for the instant case. See Heck's Inc., 172 NLRB 2231, 69 LRRM 1177 (1968),

affirned 433 F. 2d 541, 74 LRRM 2109 (D.C dr. 1970), and Qystal Springs

Shirt G., 229 NLRB 4, 95 LRRM 1038 (1977).

In Decenber 1976, a representation el ection was hel d anong
Respondent ' s enpl oyees. After the tally of ballots reveal ed that the UFWhad
won the el ection, Peter Gohen, the union negotiator, approached Nei dens, who
said, "[I]t's not nuch of a nmandate, and we'l| see what happens when we try to
negotiate a contract." Subsequent devel opnents appear to have validated the
prophetic inplications of this conment.

Access and Refusal to Provi de Enpl oyees' Addresses

The UFWwas certified as the collective bargai ning representative
of Respondent's agricul tural enpl oyees on March 31, 1977, and requested an
initial neeting and bargaining information on April 7. O June 16, the UWFW

request ed access to Respondent’'s property to speak wth its enpl oyees. Neidens
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deni ed the request. The UFWrenewed its request on July 14, and agai n was
deni ed access. n July 18, when Gohen reiterated the request, Neidens referred
himto Fred Mrgan, Respondent's attorney. Wien Cohen call ed Mrgan, however,
the attorney told himthat it was "George's decision," referring to Nei dens.
Throughout the negotiations, the union repeated its request for
access to the enpl oyees, in order to consult wth themabout the bargaini ng.
Al of the requests were rebuffed. During the first negotiation neeting, on
July 26, 1977, Respondent rejected a proposal that Gohen be all owed to neet
w th enpl oyees, during their |unch period, in the conpany parking lot. A the
third neeting, on Septenber 28, Respondent submtted a counterproposal on
access whi ch (ohen agreed to accept if Respondent woul d i npl enent the plan
i medi atel y. Neidens refused, stating that the access provision would not be
put into effect until final agreement on a conpl ete contract.

In QP. Mirphy Produce Go., Inc., 4 ALRB No. 106 (1978), we

hel d:

Acertified bargaining representaive is entitled to take post -
certification access at reasonabl e tines and pl aces for any
purpose relevant toits duty to bargain collectively as the

excl usi ve representative of the enpl oyees in the unit. Were an
enpl oyer does not allowthe certified bargai ning representative
reasonabl e post-certification access to the unit enpl oyees at the
work-site, henceforth such conduct will be considered as evi dence
of arefusal to bargain in good, faith.

VW issued QP. Mirphy Produce (., Inc., supra on Decenber 27, 1978. As

our holding concerning post-certification access had not yet been

enunci ated at the tine of the events herein, we
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do not find that Respondent's denial of access was in itself a violation.
W do find, however, that Respondent's reaction to the union's repeated
requests for access indicates an effort to cause del ay and- to prevent
communi cation between enpl oyees and their certified collective bargai ni ng
represent ati ve.

Respondent ' s deni al of access to the uni on was conpounded by its
refusal to provide the UFWw th its enpl oyees' addresses. VW& affirmthe ALOs
concl usion that Respondent's refusal to provide the UFWw th the enpl oyees'
addresses violated Section 1153(e) and (a) of the Act. Repeated requests for
the addresses brought responses that the union could obtain themfromthe
enpl oyees thensel ves or that the Respondent was protecting its enpl oyees' right
of privacy. The NLRB has hel d that enpl oyers are obligated to provide the
addresses of the enpl oyees in the bargai ning unit upon request of their
col l ective bargai ning representative. Autoprod, Inc., 223 NLRB 773, 92 LRRM
1076 (1976); Summer Hone, 226 NLKB 976, 93 LRRM 1489 (1976), nwodified 599 F. 2d

762, 101 LRRM 2494 (6th dr. 1979). The enpl oyer nust supply infornation which
i s necessary and rel evant for collective bargaining. ONA Insurance ., 235

NLRB Nb. 181, 98 LRRM 1254 (1978); Wgner Hectric Gorp., 232 NLRB 780, 97 LRRM

1335 (1977).

Gonbi ned with its denial of access, Respondent's refusal to
provi de addresses of enpl oyees for approximately 10 nonths clearly
restricted the UFWs ability to communi cate with the enpl oyees, deprived
the union of its right to invol ve the enpl oyees in the bargai ning process,
and frustrated efforts to achieve an agreenent. V¢ find that Respondent's

conduct in
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relation to access and enpl oyee addresses is evidence of its bad
faith approach to negoti ati ons.

I nformati on and Gount er proposal s

In review ng Respondent's conduct during the contract negotiations,
we find that it consistently refused and del ayed in providing infornmation and
In submtting counterproposals. In addition, it often refused to provide
I nformation which later proved rel evant and necessary to the union's
under st andi ng and repl yi ng to Respondent’ s count er proposal s.

General ounsel excepts to the ALOs findings that Respondent did
not delay or fail to provide information. Ve find nerit in this exception.
Respondent del ayed produci ng i nformati on requested by the union during the
course of negotiations, including: the race, sex, and age of enpl oyees; dates
of hire; social security nunbers of enpl oyees; pesticides and crops;

I nformation about conpani es w th whi ch Respondent was connect ed; and

supervi sors doing bargai ning-unit work. Ve disagree wth the ALOs finding
that the informati on was provi ded when requested or shortly thereafter, and
wth his reliance on the General (ounsel's failure to showthat "the delay in
furni shing such infornation sl oned down negotiations. The General Gounsel nust
show only that the informati on was necessary and rel evant for collective

bargai ning, not that delay in providing such infornmation inpeded, negotiations.

East Dayton Tool and D e Conpany, 239 NLRB No. 20, 99 LRRM 1499 (1978).

Information of the type requested herein by the UFWhas been hel d

to be data necessary and rel evant for collective
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bargai ning by the NNRB. Uhiversal Building Services, Inc., 234 NLRB No.

82, 97 LRRM 1376 (1978) (supervisors doi ng bargai ni ng-unit work);
Wst i nghouse Hectric Qorporation, 239 NLRB No. 19, 99 LRRM 1482 (1978)

(race, sex and age of enpl oyees)? Andy Johnson 0., Inc., 230 NLRB 308, 96

LRRM 1366 (1977) (social security nunbers).

Respondent ' s del ays in providing the requested infornation ranged
fromthree nonths for infornation on the race, sex, and age of enpl oyees to
al nost one year for information about supervisors. The NLRB has held that this

type of delay is indicative of bad faith. International Uhion of Qoperating

Engi neers, Local 12, 237 NLRB No. 204, 99 LRRM 1196 (1978) (six-week del ay);

The Golonial Press, Inc., 204 NLRB 852, 83 LRRM 1648 (1973) (two-nonth del ay);

and Hlsworth Sheet Metal, Inc., 232 NLRB 109, 94 LRRM 1256 (1977) (three-nonth

del ay).

General ounsel al so excepts to the ALOs finding that Respondent
did not delay in providing economc data. Qn April 7, 1977 the UFWTfirst
reguested infornmation rel evant to coll ective bargaini ng, includi ng economc
data. n April 25, 1977, Respondent provided the UFWw th a general breakdown
of its pay schedule. n July 18, 1977, the UFWreiterated its request for
information, expressly stating that it required nore extensive economc data.
O July 26, 1977, at the first negotiation neeting, Neidens inforned Cohen that
his staff woul d begin conpiling the economc infornation, adding that his staff
had other work to performand that the job woul d i ncrease their workl oad.

Nei dens al so questioned the priority of the union's request wth respect to his

6 ALRB No. 9 1.



office's other work. Respondent eventual |y provided the requested econom c
data during the course of the next four neetings on Septenber 20 and 28,
Novenber 2, and Decenber 7, 1977. Ve find that Respondent's failure to begin
conpiling the data until July 26, 1977, constituted i nexcusabl e del ay.

General (ounsel further contends that Respondent was dilatory in
submtting counterproposals and that its overall conduct indicates a | ack of
good faith. Ve agree. The union included a contract proposal on noneconom c
itens wthits initial request for bargaining and i nformati on, which was sent
to Respondent on April 7, 1977. A the second bargai ning neeting, on Sept enber
20, 1977, the parties reviewed the union's initial proposal. Respondent
rejected out of hand, w thout any expl anati on or counterproposal, nany of the
nore significant itens, including subcontracting, seniority, and successor ship.
Moreover, Neidens was not prepared to reviewall of the union' s proposal at
that tinme. Respondent stated that it would have a witten counterproposal to a
"consi derabl e anount” of the union's proposal by the next neeting.

Respondent 'did present a partial counterproposal at the third
neeting. Neidens stated, however, that the counterproposal was "rough" in that
Respondent' s attorney, Morgan, had not yet even seen it. In this
count er proposal , sone inportant articles., including union security and
seniority, were dealt with only summarily.

Respondent eventual |y submtted the bal ance of its noneconom c

counterproposal s during the course of the next three
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neetings, on Septenber 28, Novenber 2, and Decenber 7, 1977. A though the
UFWhad submtted a conprehensi ve proposal to Respondent on January 25,
1977, Respondent did not present its counterproposal s until Mrch 11 and
June 8, 1978.

The record thus reflects that Respondent required at |east seven
nonths to submt counterproposal s to the noneconomc itens, and anot her five-
and-one-hal f nonths to prepare a response to the economc itens. V¢ find such
a delay to be further indication of a bad faith approach to negotiations. See

Law ence Textile Shrinking G., Inc., 235 NLRB No. 163, 98 LRRM 1129 (1978).

Ve find that in several different subject areas, the Respondent's
refusal s and delays in providing infornati on were especially problenatic. For
exanpl e, during the period in which Respondent was refusing to provide
information on dates of hire it submtted its seniority counterproposal, which
reqgui red a know edge and consideration of the dates of hire. Respondent
continued inits refusal to provide any information on dates of hire until
after the charge herein was filed. The parties did reach tentative agreenent
on this issue on April 27, 1978.

Respondent excepts to the ALOs finding that it violated Section
1153(e) and (a) of the Act by refusing to provide the UFWw th the enpl oyees'
dates of hire, arguing that the union had been able to nake an initial proposal
before the dates of hire were provided and that there is no evidence that the
union actual ly used the infornation it finally received to change its position.

This argunent has been rejected by the NNRB and the courts. In Sun Q| Gonpany

of Pennsyl vania, 232 NLRB 7, 96 LRRM 1484 (1977), the NLRB

6 ALRB No. 9 9.



found that nerely because the union submtted wage proposal s and accept ed
proposed contract terns does not establish a clear and unm st akabl e wai ver of
its right toinfornation. Mreover, information is not nade irrel evant sinply
because a union is able to negotiate a contract wthout the requested data.

NRB v. FHtzgerald MIls Gorporation, 313 F. 2d 260, 52 LRRM 2174 (2d dr.

1963), enforcing 133 NLRB 877, 48 LRRM 1745 (1961), cert, den'd., 375 U S 834,
54 LRRVI 2312 (1963).

Respondent al so failed to provide infornati on concerning the
pesticides it uses inits agricultural operation. In the context of
agricultural enpl oynent, where pesticides are so often used and may affect the
heal th and safety of enpl oyees working wth or near them pesticides and
chemcal s constitute a nandatory subject of bargaining. As such, infornation
about pesticides is rel evant and necessary for neani ngful collective
bargaining. In this case, Respondent not only failed to provide the pesticide
information but al so proposed a contract provision which would allowit to
subcontract out its pesticide work, thus conpounding the effect of the failure
to provide the infornmation. V¢ find Respondent’'s conduct "in this regard to be
a further indication of its intent to frustrate negotiati ons.

Negoti ations were al so stymed when Respondent refused to provide
infornmation to the UFWconcerning its relationship wth other agricultural
interests and al so rejected a union proposal on recognition. In the course of
negoti ati ons, George Nei dens refused to provide i nformation about his other
agriculture interests, including Santa Maria Vall ey Transpl ants, which inter

alia, raises
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vegetabl e seedlings. At the hearing, Neidens testified that he was "connect ed"
wth Santa Maria Valley Transpl ants, and that there was sone interchange of
enpl oyees between Respondent and Santa Maria Vall ey Transpl ants. The
information requested by the UPWwas rel evant because it related to a contract
proposal , recognition, which Respondent had rej ected and because the

I nformation concerned the scope of the bargaining unit and, as such, was
fundanental to the union's full know edge of which enpl oyees it represented.

See (hi o Power onpany, 216 NLRB 987, 88 LRRMI 1646 (1975), enf'd 531 F. 2d

1381, 92 LRRM 3049 (6th Ar. 1976).

Respondent argues that the UFWdid not "probe too deeply" for the
information about its other agricultural interests, but this argument is
wthout nerit. The union requested the information, and that request was

sufficient to preserve its right to the data. Aero-Mtive Manufacturing Co.,

195 NLRB 790, 79 LRRM 1496 (1972), enf'd 475 F. 2d 2, 82 LRRM 3052 (9th Q.
1973) .

V¢ find that Respondent's refusal and delay in providing requested
information and in submtting counterproposal s to the URW constitute evi dence

of Respondent's bad faith in the negotiations. Respondent's General Bargaining

Tabl e Gonduct

In addition to Respondent's failure to provide information and
counterproposals in a tinely fashion, we find that other aspects of
Respondent ' s conduct at the bargaining table furnished further indicia of its
lack of good faith. Ve agree with General Gounsel that Respondent was not
adequately prepared for the first four bargaining sessions. The record

reveal s that although
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Respondent recei ved the uni on's noneconomc proposal in early April of 1977, it
was not prepared to discuss the proposal at the first neeting on July 26.

Mbr eover, Respondent’s counter proposal , which was submtted at the third
neeting on Septenber 28, 1978, was rough and i nconpl ete, and Respondent was not
prepared to submt a counterproposal wth the renai ni ng noneconomc issues
until Decenber 7, 1977.

The record al so discloses that Respondent initially rejected the
union's proposal on seniority and subcontracting wth little or no expl anation
and wth no counterproposal. Ve find that such an outright rejection of a
uni on proposal wthout any attenpt to explain or to mnimze differences, is

I nconsi stent wth a bona fide desire to reach an agreenent. See Akron Novelty

Mg. (., 224 NLRB 998, 93 LRRM 1106 (1976). Rejection of the Lhion as

(ol I ecti ve Bargai ni ng Representative

It is a basic principle of collective bargai ning under the ALRA
that the certified collective bargaining representative is the excl usi ve
representati ve of the enpl oyees and that the enpl oyer may not assune that role.

Montebel lo Rose ., Inc. et al. , 5 ALRB No. 64 (1979); N.RB v. General

Hectric Go., 418 F. 2d 736, 72 LRRM 2530 (2d dr. 1969), cert, denied 397 U S
965 (1970) .

W find that throughout the bargaining rel ationship, Respondent
took various positions which are inconsistent with an acceptance of the uni on
as the col |l ective bargaining representative of the enpl oyees. Respondent
often, attenpted to interject itself between the uni on-and the enpl oyees, e.g.,

when it refused to
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provide their addresses to the union by claimng that it was protecting its
enpl oyees' right of privacy. Eployers have no legitimate interest in
protecting their enpl oyees' right of privacy unless the disclosure of their
addresses woul d present a clear and present danger to the enpl oyees. Shell Ql
G. v. NLRB, 457 F. 2d 614, 79 LRRM 2997 (9th dr. 1972). Respondent has nade
no show ng that the di scl osure of addresses here woul d endanger its enpl oyees

I n any way.

Respondent al so attenpted to speak for its enpl oyees when Nei dens
questioned the union's proposal on various trust funds. He argued that the
noney should go directly to the enpl oyees and expressed concern about whet her
t hey under st ood where the noney woul d go. In Respondent's June 8, 1978,
counterproposal, it proposed that in the third year of the contract the
enpl oyees woul d vote on whether to direct five cents of the increased wages to
the pension fund. This proposal, like the ballot clause described in Borg-
Vérner, 365 US 342, 42 LRHVI 2034 (1958):

. Substantially nodifies the coll ective-bargai ni ng system

pr ovided for in the statute by weakeni ng the i ndependence of

the 'representative' chosen by the enpl oyees. It enabl es the

enpl oyer, in effect, to deal wth the enpl oyees rather than

their statutory representative.
Wii | e Respondent' s proposal was not initself unlawul, it does provide
further indication of Respondent’'s general approach to bargaining .

Lhi on security proved to be the nain bone of contention for the

parties. Respondent objected to a union security shop because, as Nei dens

comment ed, given the slight el ection nargin,
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the union had not recei ved nuch of a mandate. Neidens stated that
he did not want to force his enpl oyees to join the union. Later at the neeting
of June 21, 1978, Respondent's counsel, Mrgan, stated that Respondent m ght
accept a "uni on-agency" shop. However, Respondent never abandoned its attenpted
role as protector of the enployees, and it thereby failed and refused to
recogni ze or accept the union as the exclusive representative of the enpl oyees
as required by | aw

"(onduct reflecting a rejection of the principle of
col lective bargaining ..., inthe Board's view nanifests the
absence of a genuine desire to conpose differences and to reach

agreenent in the manner the Act commands.” Akron Novelty Mg. (o.,

supra. Respondent has refused to recogni ze that, however well -
intentioned, it cannot usurp the union's position as the enpl oyee
excl usi ve representati ve.

A though the evi dence does show that Respondent was willing to
conpromse on its position as to union security, we find that throughout the
negotiations period it sought to retainits role as protector of the enpl oyees
against the union. Ve find that this conduct constituted further evidence of
bad faith, based on Respondent’'s failure to accept the union as the
representati ve of its enpl oyees.

Qur dissenting colleague would find that Respondent's
bar gai ni ng posture on union security was not indicative of bad faith
bar gai ni ng because, late in the negotiations, Respondent expressed sone
wllingness to conpromse. V¢ believe this position overlooks the

requi renent that in surface bargai ni ng cases a
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party's conduct nust be viewed in light of the totality of circunstances.

Montebel |l o Rose ., Inc. et al., supra; Gontinental |nsurance Conpany v. NLRB

495 F. 2d 44, 86 LRRM 2003 (2d A r. 1974). Ve believe that our dissenting
col | eague has instead treated the union security issue inisolation. Thisis

denonstrated by his reliance upon S & L Go. of B llings, 159 NLRB 903, 62 LRRM

1362 (1966). There, the NLRB found no refusal to bargai n where the only issue
of bad faith litigated in the case was the enpl oyer's opposition to a uni on
security clause. The "totality of circunstances" thus involved no nore than
the enpl oyer's bargai ning posture on union security. Wre we faced here wth a
fact pattern simlar to that in B llings, we mght agree that Respondent's
position on union security did not constitute a violation of the Act. However,
when Respondent’'s "bargai ning" on union security is viewed in the context of
its other conduct, both at and away fromthe bargaining table, the conduct
clearly supports an inference of bad faith.

As di scussed above, Respondent consistently interjected itself
between its enpl oyees and the UFW attenpting to assune .the role of the
enpl oyees' "protector”. Thus, Respondent refused to provide the UFWw th the
enpl oyees' addresses in order to protect their privacy, argued that noney
shoul d be given directly to enpl oyees rather than placed in benefit funds,
asserted that the enpl oyees shoul d vote on whether to direct part of their
earnings to a pension fund, and bargained directly wth enpl oyees over wages
and working conditions. Respondent’'s position on union security is thus

reveal ed to be a continuation of its prior
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Gonduct, which constituted a rejection of the UFWas the excl usi ve col | ective
bar gai ni ng representative of its enpl oyees. Wen the position is viewed in
light of the many other indicia of bad faith discussed in this Decision,
Respondent's bad faith is clear.

Gonduct Anay Fromthe Tabl e

VW find that during the negotiation period Respondent engaged in
certain conduct which further interfered wth the possibility of reaching an
agreenent. This conduct included effecting unilateral changes and bypassi ng
the union by negotiating directly wth the enpl oyees.

h July 14, 1977, ohen | earned froman enpl oyee that Nei dens had
spoken to the carnation crew about changi ng the crew assi gnnents. The change
woul d require the enpl oyees to performnore work wth a slight nodification in
wages. (ohen call ed Neidens that night and told himthat Respondent coul d not
uni |l ateral |y change the crew assi gnnents. Nei dens expl ai ned that the change
was only a proposal and, in any event, would not be effective until the next
payrol | period, July 15 to July 28, 1977. Oh July 23 or 24, 1977, a few days
before the first negotiations neeting of the parties, Respondent, w thout
noti ce to, or discussion wth, the UW introduced new work assignnents inits

carnation crew Y

¥ Respondent chal | enges this finding on the procedural ground that the

event was not included in a charge filed wthin the six-nonth [imtation of
Section 1160.2 of the Act. The lawis clear, however, that the statutory
limtation is not jurisdictional, but nust be the subject of an affirmative
defense. See, e.g., Chicago Roll Formng Go., 167 NLRB 961, 971, 66 LRRM
1228

[fn. 2 cont. on p. 17]
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The ALO concl uded that Respondent inproperly altered the working
conditions of the carnation crew He declined to issue a renedial order,
however, because he found that Respondent "cured the del eterious effects on the
bargai ning rel ati onship by i medi ately afterwards negotiating to a mutual | y-
agreeabl e resolution of the matter". The General (Gounsel excepts to this
treatnent of the issue.

V¢ agree wth the ALOthat Respondent unilaterally
changed the working conditions of its carnation crew By so doing, Respondent
failed and refused to bargain wth the certified collective bargai ni ng
representati ve concerning a nandatory subject of bargaining. This conduct
constitutes a per se violation of Section 1153(e) and (a) of the Act and is
evi dence of Respondent's overall failure to bargain in good faith. Mntebello

Rose (., Inc. et al., supra7 NLRBv. Katz, 369 US 736, 50 LRRM 2177 (1962);

and Central Cartage, Inc., 236 NLRB No. 163, 98 LRRM 1554 (1978). However, we

do not agree wth the ALOs conclusion that a renedial order is inappropriate.
The record does not support the finding that the parties reached a nutual | y
agreeabl e resolution to the problem, neither the UFWnor the carnation crew
enpl oyees were satisfied. W wll, therefore, inpose our standard renedi es for

a unilateral change in the working conditions of unit enpl oyees.

[fn.1 cont.]

(1967), enf'd. 418 F. 2d 346, 72 LRRM 2683 (7th dr. 1969).
Respondent failed to raise the defense at the hearing, or in its post-hearing
brief. Respondent's failure to raise the statutory limtation constituted a
wai ver of the defense. Shunmate v. NLRB, 452 F. 2d 717, 78 LRRVI 2905, 2908 (4th
dr. 1971), accord, Mtronic Dvision of Penn Corporation, 239 NLRB 9, 99 LRRM
1661 (1978).
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W agree wth the General (ounsel that Respondent

bypassed the union by negotiating directly wth enpl oyees. O July 15, 1978,
Ted Pal pant, vice-president and general nanager, asked the nenbers of the
chrysanthenumcrewto stay after work so that he coul d speak to them According
to Pal pant, four or five nenbers of the six-person crew renained after work. A
the neeting Pal pant presented the enpl oyees wth a new plan for assigning the
crew s work and wages. Pal pant presented the plan in response to an i nquiry
fromone of the nenbers of the crew

The Act makes it the duty of the enpl oyer to bargain collectively
wth the chosen representative of its enployees. As the obligationis
exclusive, it denands "the negative duty to treat wth no other". Mdo Photo

Supply Gorp. v. NLRB, 321 US 678, 14 LRRM581 (1944). Mreover, it is

irrel evant who originated the idea for discussion or requested the neetings.

Popul ar Vol kswagen, 205 NLRB 441, 84 LRRM 1002 (1973); Medo Photo Supply Gorp.,

supra.

Qur dissenting colleague clains that the idea for the contract
net hod of paynent originated wth the enpl oyees rather, than the
Respondent. H's characterization of the record would inply that the
I nci dent was one-sided, that Respondent's conduct was sinply a beni gn
reaction to an enployee initiative. V@ find that Respondent’'s action, in
preparing a proposal and presenting it to the enpl oyees, albeit at the
enpl oyees' request for a separate contract for their crew went beyond
nerely providing "support™ for the enpl oyees' request. Further, the court

stated Medo Photo Supply Gorp., supra:
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: petitioner was not relieved of its obligations
because the enpl oyees asked that they be di sregarded.
The statute was enacted in the public interest for
the protection of the enpl oyees' right to collective
bargaining and it nay not be ignored by the enpl oyer,
even though the enpl oyees consent.

W find that Respondent’s inplenentation of the new work assi gnnents
inits carnation crewand its direct negotiations wth the chrysant henum crew
constitute further evidence of its failure and refusal to bargain in good faith

w th the uni on.

Respondent ' s Def ense

In its defense, Respondent contends that the ALOfailed to consider
the conparative conduct of the parties. Respondent argues that any delay it
nay have caused is matched by the conduct of the union.

Athough it is true that the union negotiator cancelled four
neetings, this occurred over a long period of tine, and the union' s conduct

here does not begin to conpare wth the facts in NNRB v. Sevenson Brick &

B ock ., 393 F. 2d 234, 68 LRRM 2086 (4th dr. 1978), cited by Respondent in
support of its contention. In that case, the union negotiator failed to attend
one-hal f of the bargai ning sessions, the union wthdrewits consent from
articles previously agreed upon, and it failed to tender counterproposals. V¢
rej ect Respondent’'s contention that the union's conduct in this case is
equi valent to the conduct portrayed in the S evenson case.

V¢ al so reject Respondent's argunent that the failure of the parties
to sign acontract is attributable to the UPWs subm ssion of a second economc

proposal , one that was costlier
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than the first. The union increased its wage proposal in order to conpensate
enpl oyees for the long period during which they had gone w thout a rai se,
according to Peter hen. At the tine of the second wage proposal, July 14,
1978, negotiations had been going on for al nost a year.

Moreover, the pace of the negotiations can be attributed, in part,
to Respondent's failure to neet its obligations under the Act. Gohen testified
that the |ate presentation of its economc proposal was due to the union's
difficulty in communicating wth enpl oyees and Respondent’s del ays in providing
information. Ve therefore find that it was Respondent’'s bad faith course of
conduct in negotiations which precluded the possibility of an agreenent bei ng
reached by the parties, and that the mninal delays attributable to the union
cannot serve as a defense for Respondent Concl usi on

The conbi nation of tactics used by Respondent clearly
establishes that it was engaged in surface bargaining wth no bona fide
intent to reach an agreenent. Respondent del ayed providing, and refused to
provi de, information about addresses, business operations and necessary
economc data; it al so del ayed subm ssion of counterproposal s, denied the
uni on access to the enpl oyees, instituted unilateral changes during
negoti ati ons, bypassed the union, directly negotiated wth the enpl oyees,
and attenpted to substitute itself for the union as protector of the
enpl oyees' interests.

V¢ disagree wth our dissenting col |l eague that Respondent rectified

Its bargai ning posture on March 22, 1978, the date on
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which it supplied necessary information. A though Respondent’'s action
hel ped to produce sone progress and ful |l er discussion on several bargaining
subj ects, it is hardly sufficient to rectify Respondent's posture. Vé
therefore concl ude that Respondent has violated Section 1153(e) and (a) of
the Act by failing and refusing to bargain in good faith wth the UFW
Remedy

V¢ shal | order Respondent to neet, upon request, wth the UFWand
to bargain in good faith, and to nmake whol e its agricultural enpl oyees for the
| oss of wages and other economc |losses incurred as a result of Respondent's
refusal to bargain wth the UFW plus interest thereon conputed at seven

percent per annum AdamDairy dba Rancho Dos Ros, 4 ALRB No. 24 (1978). The

nake-whol e period ordinarily commences upon the date a respondent first

evidences its underlying bad faith. P.P. Mirphy Produce G., Inc., 5 ALRB Nb.

63 (1979). In this case, however, the nake-whol e period shall comence from
July 26, 1977, six nonths prior to the date the UFWfiled the charge, even
though there were earlier indications of Respondent's bad faith.

Labor Code--Section 1160.2 provides that "[n]o conpl aint shal |
I ssue based upon any unfair |abor practice occurring nore than six nonths prior

tothe filing of the charge ...". In Mntebello Rose G., Inc. et al, supra,

we applied this section to surface bargai ning cases and held that a charge is
tinely filed if the charging party files it wthin six nonths of the date it
shoul d have known of the respondent's underlying bad faith. Here, the UFW

shoul d have known of Respondent’'s underlying bad faith by
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July 23 or 24, 1977, the date upon whi ch Respondent inpl enented a unil ateral
change. Wile the unilateral change standing al one, nay not have been
sufficient to convey Respondent’s underlying intentions, notice was established
by the unilateral change conbi ned w th Respondent's treatnent of the UFWs
reguests for access. Therefore, the charge was not tinely filed wth respect
to events which occurred before July 26, 1977, and the nake-whol e

peri od commences oh that date, six nonths prior to the filing of

the charge.?

Respondent did not waive its Section 1160.2 defense to the surface
bargaining allegations in this case. n page 17, supra, we held that
Respondent viol ated Labor Code Section 1153(e) and (a) by unilaterally changi ng
the wages and working conditions of its enpl oyees, notw thstandi ng the fact
that Respondent inpl enented the change prior to July 26, 1977, six nonths
before a charge was filed. Ve concluded that Respondent had waived its tine-
limt defense by failing toraise it at the hearing or inits brief to the ALQ
Respondent was on notice that it mght be found in violation of the lawby its
i npl enentation of the change because the General Gounsel fully litigated the
issue and, inits post-hearing brief to the ALO argued that the unilateral
change was a per se violation of Labor Gode Section 1153(e) and (a). However,

the General Gounsel did not allege in the conplaint, at the

ZA though the charge was not tinely filed as to conduct prior
to July 26, 1977, surface bargaining i s a continui ng viol ation. Therefore,
the late filing is not a defense' to the violation, but nerely limts the
tine period during which the Board may find a violation. Boise Inplenent
Gonpany, 106 NLRB 657, 32 LRRM 1530 (1953), enf'd 215 F. 2d 652, 34 LRRM
2788 (9th dr. 1954).
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hearing, or inits brief to the ALOthat Respondent's surface bargai ni ng
commenced before July 26, 1977. Therefore, Respondent was not on notice that
the Board mght hold it liable for unlawul surface bargaining prior to July
26. Wthout such notice, Respondent’'s silence cannot be construed as a wai ver

of its Section 1160.2 defense to the surface bargai ning i ssues. Perry Farns,

Inc. v. Agricultural Labor Rel ations Board, 86 Cal. App. 448, 469 (1978).

CROER
By authority of Labor Code Section 1160.3, the
Agricultural Labor Relations Board hereby orders that Respondent, AS H NE
Farns, Inc., its officers, agents, successors and assigns is hereby ordered
to:
1. QGease and desist from
a. (hanging any termor condition of enploynent of its
enpl oyees wthout first affording the UAWadequate prior notice and a
reasonabl e opportunity to bargain wth respect thereto;
b. Failing or refusing to furnish the UFPWw th requested
infornmation rel evant to col |l ective bargai ni ng;
c. Dealing directly wth its enployees with respect to terns
and condi tions of enpl oynent;
d. Failing to prepare adequately for collective
bar gai ni ng neet i ngs;
e. Delaying the furnishing to the UFWof count er proposal s
or requested information relevant to coll ective bargai ni ng
f. Failing or refusing by general course of conduct, to

bargain collectively in good faith wth the UFWas the certified
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excl usi ve col |l ective bargai ning representative of its agricultural enployees;
and

g. In any other nmanner interfering with, restraining, or
coercing agricultural enployees in the exercise of the rights guaranteed by
Labor Code Section 1152.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

a. UWon request, neet and bargain collectively in good faith
wth the UFWas the certified exclusive collective bargai ning representative of
its agricultural enpl oyees wth respect to past unilateral changes regardi ng
wage rates and work assignnments in the carnation crew

b. Pronptly furnish to the UFWall information it requests
which is relevant to the preparation for, or conduct of, collective bargaining
negoti ati ons.

c. on request, neet and bargain collectively in good faith
wth the UFWas the certified exclusive bargai ning representative of its
agricultural enployees, and if understanding is reached, enbody such
understanding i n a signed agreenent.

d. Mike whole its agricultural enpl oyees for all |osses of
pay and ot her economc | osses sustai ned by themas the result of Respondent's
failure and refusal to bargain, as such | osses have been defined in Adam Dairy

dba Rancho Dos Ros, 4 ALRB No. 24 (1978), for the period fromJuly 26, 1977,

until such tine as Respondent commences to bargain in good faith wth the UFW
and thereafter bargains to contract or inpasse.

e. Preserve and, upon request, nake available to
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the Board or its agents, for examnation and copying, all records rel evant and
necessary to a determnation of the anounts due its enpl oyees under the terns
of this Qder.

f. Sgnthe Notice to Enpl oyees attached hereto. Uoon, its
translation by a Board agent into appropriate | anguages, Respondent shal |
thereafter reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

g. Post at conspicuous places on its premses copies of the
attached Notice for 90 consecutive days, the tines and pl aces of posting to be
determned by the Regional Drector. Respondent shall exercise due care to
repl ace any Notice which has been al tered, defaced, covered or renoved.

h. Provide a copy of the attached Notice to each enpl oyee
hired by the Respondent during the' 12-nonth period foll ow ng the i ssuance
of this Deci sion.

I. Ml copies of the attached Notice in all
appropriate | anguages, wthin 30 days after the date of issuance of this Qder,
to all enpl oyees enpl oyed by Respondent at any tine during the period fromJuly
26, 1977, to the present.

j. Avrange for arepresentative of the Respondent or a Board
agent to distribute and read the attached Notice in appropriate |anguages to
t he assenbl ed enpl oyees of the Respondent on conpany tine. The reading or
readi ngs shall be at such tines and pl aces as are specified by the Regi onal
Drector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any

guesti ons enpl oyees nmay have concerning the Notice or their rights
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under the Act. The Regional Drector shall determne a reasonable rate of
conpensation to be paid by Respondent to all nonhourly wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on-and- answer

peri od.
k. Notify the Regional Drector inwiting, wthin 30 days

after the date of issuance of this Oder, what steps have been taken to conply
wthit. Uon request of the Regional Drector, Respondent shall notify him
periodically thereafter in witing what further steps have been taken in
conpliance with this Qder.

ITI1S FUIRTHER CROERED that the certification of the Lhited Farm
VWrkers of America, AFL-A Q as the exclusive collective bargai ni ng
representative of Respondent's agricultural enpl oyees be, and it hereby is,
extended for a period of one year starting on the date on whi ch Respondent
comences to bargain in good faith wth said union.

Cated: February 8, 1980

ERALD A BROM Chai rnan

RONALD L. RU Z, Menber

HERBERT A PERRY, Menber

26.
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MEMBER MCARTHY, Dissenting in Part:

| agree wth the ngjority that Respondent was engaged in bad faith
bargai ning during the period that it wthheld rel evant and necessary bargai ni ng
information fromthe union.? However, | disagree with the ngjority's
concl usion that Respondent's bad faith bargai ni ng conti nued beyond the point at
which it provided the information in question. | would therefore inpose the
nake-whol e renedy only for the period fromJuly 26, 1977, to March 22, 1978.

A though we nust examine the totality of Respondent's conduct in
order to determne whether Respondent fulfilled its bargaining obligation, we
are not precluded fromfinding that good faith bargai ning occurred for a
significant period of tinme before or after a period of bad faith bargaini ng.

Here, follow ng an

YThis infornmation included, inter alia, enployees' addresses, dates of hire,
race, sex, age, and natters such as the scope of the bargaining unit. It
appears that this infornmati on coul d not otherw se be obtai ned si nce Respondent
concurrently deni ed the union any work site access for the purpose of
consul ting wth enpl oyees about bargai ning natters.
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initial period of bad faith bargai ning, Respondent rectified its bargai ni ng
conduct and, inny view acted in a manner entirely consistent wth a good
faith intent to arrive at a collective bargaining agreenent. After a series of
neetings during the period after full informati on had been provi ded, the ULFW
negotiator hinself indicated that the parties were progressing toward an
agreenent. The record reveals that at the tine the tal ks broke down, all
subj ects had been fully discussed and, wth the exception of the economc
I ssues and union security, agreenent had been reached on all of them It also
appears that there was roomfor novenent on economc issues as |long as the
uni on security issue could be resolved. However, despite several substantive
steps whi ch Respondent took toward the UFWs firmposition on union security,?
the union refused to accept or offer any conpromse o that issue and al | owed
the tal ks to break down.

Respondent ' s reason for not acceding to the uni on
security proposal was that because the union won the el ection by a snal |
najority, it did not have a clear nandate and that Respondent was therefore
reluctant to force uni on nenbership on the substantial segnent of the
el ectorate which had voted against the union. The najority considers that this
reasonabl e concern on Respondent's part derogates fromthe union's role as

excl usi ve col |l ecti ve

Z%ee ALO's Decision (AL.QD)., pp. 42-44. Contrary to the
najority' s assertion, Respondent displayed considerably nore than "some
w llingness to conpromse”. A though the union displayed a resolve not to
conprom se on union security, Respondent proposed three successi ve conprom ses
begi nning at a poi nt about hal f way through the bargai ning period. Each was
substantive, specific and nore favorable to the union than the last. Al were
rejected by the union wthout any sign that it was wlling to conprom se.
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bar gai ni ng representative of the enpl oyees and therefore indi cates an absence
of a desire to reach agreement with the union. However, applicable NLRA
precedent shows that the rational e for Respondent’s position on union security
wll support an inference of bad faith only when the enpl oyer either refuses to
conprom se or engages in conduct that is inconsistent wth its professed

reasons for opposing union security. See Qonac P astics, Inc. v. NLNRB, 592 F.

2d 94 (2nd Ar. 1979), 100 LRRVI 2508; Queen Mary Restaurants v. NLRB, 560 F. 2d

403 (9th Ar. 1977), 96 LRRM2460; Furr's Cafeteria, Inc., 179 NLRB 240, 72

LRRM 1326 (1969): S & L . of Billings, 159 NLRB 903, 62 LRRM 1362 (1966).

Here, as noted by the ALQ "Short of conpl ete surrender on this issue [union
security], Respondent conpromsed to the naximum"” [AL QD, p. 43] A no
tine di d Respondent nake statenents or engage in conduct that woul d i ndicate
that its position on union security was pretextual or that it was attenpting to
usurp any aspect of the union's role as excl usi ve bargai ning representati ve.

The majority relies upon Akron Novelty Mg. Go., 224 NLRB 998, 93

LRRM 1106 (1976) in concludi ng that Respondent's position on union security
supports an inference of bad faith. Uhlike the Respondent in the instant case,
the enployer in Akron nmai ntained an intransi gent stance on nany issues

t hroughout the bargai ning period and rejected the proposed union security

cl ause sinply because "he did not believe init", atotally unreasoned
position. Nowhere does the Akron decision inply that an enpl oyer's opposition
toa full union security provision can be used to support a finding of bad

faith where such oppositionis flexible and is
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based upon an articul ated and honestly hel d bel i ef.
In resisting a full union security provision for the reasons and in
the manner that it did, Respondent acted no differently than the enployer in S

&L G. of Bllings, supra. There, the Trial Examner, in a decision adopted by

the NLRB, cited the foll ow ng circunstances as the basis for dismssing the
conpl ai nt agai nst the enpl oyer:

Wat Respondents had argued, and all the

W tnesses agreed on this, was that a union-security

clause would not be fair to all the enpl oyees since

the Uhion had won the el ection by the narrow nmargin

of seven to five. There had been, according to

Respondent s, a turnover in personnel since that date

and Respondents were unwi |l ling to i npose a uni on-

security clause upon what mght possibly be a ngjority

of nonuni on enpl oyees. It did not assert this doubt

as grounds for discontinuing bargai ni ng negoti ati ons,

it was raised only wth respect to the security

clause. Respondents offered the Lhion a nai nt enance

of menbership clause, an offer rejected by the Union.

[ 159 NLRB 904]
It is evident fromthe foregoing that the NLRB does not consider such
opposition to union security to be in contravention of an enpl oyer's
bar gai ni ng obl i gati on.

The majority all but concedes that Respondent's position on union
security is lamful in and of itself. However, the majority uses a collection
of circunstances whi ch have no bearing on union security to convert
Respondent' s position on that issue into one which supports an inference of bad
faith. Inits blind adherence to a "totality of circunstances” principle in
surface bargai ning cases, the ngjority | oses sight of a fundanental and
overriding principle which provides that the bargai ning obligation "does not

conpel either party to agree to a proposal or require
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the maki ng of a concession". Labor Gode 81155.2; al so, National Labor

Rel ations Act, Section 8 (d) . Yet that is exactly what Respondent is being
forced to do when the najority holds that a reasonabl e and | awful | y nai nt ai ned
position on a substantive issue can be used to support an inference of bad
faith. In order to avoid such an inference under the majority's approach
Respondent woul d have had to conpl etely capitulate to the union on the issue of

union. security. As stated in National Labor Relations Board v. Anerican

National Ins. Go., 343 US 395 405 (1951), "it is ... clear that the Board

nay not, either directly or indirectly, conpel concession or otherwse sit in
j udgnent upon the substantive terns of collective bargai ni ng agreenent s".

The only remai ni ng conduct which the majority points to as evi dence
of bad faith during the period after March 22, 1978, is a counterproposal by
Respondent which calls for an enpl oyee vote on whether to direct five cents of
a wage increase to the pension fund and a series of short conversations between
Respondent ' s general nanager and so ne of its enpl oyees. A though the ngjority
finds that the proposal was "part of a pattern designed to frustrate.
bar gai ni ng", they concede that Respondent did not insist on the proposal. In
the absence of such insistence it cannot be said that Respondent was trying to
use the proposal to frustrate bargai ning. The Borg-Vérner case cited by the
naj ority does not hold that a proposal of this type is in any way indicative of
bad faith bargaining. It nerely holds that a collective bargai ni ng agreenent
nay not be made contingent on such proposal s since they are not nandatory

subj ects of bargai ning. The court specifically stated
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that each of the two clauses there in question was lawful initself.

The conversations between Respondent's general manager and sone of its
enpl oyees were considered by the majority to have been acts of bypassing the
uni on by neans of direct negotiations with enployees. | do not agree with this
assessnent .

An enpl oyee nenber of the negotiating coomttee, Juan Aguila, had
asked the general manager, Ted Pal pant, for his thoughts on a contract nethod
of paynent for the chrysant henumdepartnent [a nethod of paynent that already
existed in other departnents] so that Aguila and other nenbers of the six-nan
chrysant herum crew woul d have tine to think about the natter prior to the next
negotiating session. A fewdays later, on the norning before the negotiati ng
session, Palpant set forth the conpany's reactions in a short talk wth the
crew but engaged in virtual ly no discussion of the natter.¥ [During the week
follow ng the negotiating session, Pal pant was strongly entreated by the
workers to discuss the contract nethod of paynent relating to their departnent.
Pal pant declined to do so, saying that such a di scussion woul d have to be taken
up in afornmal negotiating session. He agreed wth themthat a particul ari zed-
contract for their departnent was needed, but expl ai ned that no changes coul d
be effectuated until overall negotiations were concluded., Wen further pressed

for answers, Palpant reiterated that nothing coul d

¥ Snce Aguila, having gone hone early, was not present at this neeting,
Pal pant asked the crew nenbers to be sure to convey the infornation to Aguila
at his hone prior to his attendance at the negotiati ng session.
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be put into effect "until we get this thing off our back".
| do not consider Pal pant's renark to have been coercive, and |
agree wth the ALOs finding that the conversations
. were sinply an inforrmal exchange of ideas on a proposed

change in the nethod of paynent for the chrysant henumcrew

and were strictly at all tines ancillary to the bargai ning on

this subject that took place at the regul ar negoti ati ons

neet i ngs.

Here, unlike the situation in Medo Photo Supply Gorp. v. NLRB, 321 U S 678, 14

LRRM 581 (1944), cited by the mgjority, the union was not ignored, no actual
negoti ations wth enpl oyees took place, and there was no attenpt to induce
enpl oyees to abandon the union wth promses of higher wages. The idea for a
contract nethod of paynent for the chrysant henumdepartment cane fromthe
departnent enpl oyees and their spokesnan who served on the negotiating
coomttee. These enpl oyees were attenpting to enlist support from
the Enpl oyer for their proposal,? a reversal of the usual pattern
in cases of alleged bad faith bargaining. Wnlike the enpl oyer in Popul ar
Vol kswagen, 205 NLRB 441, 84 LRRM 1002 (1973), also cited by the mgority,
Respondent showed due deference to the union and did not allow the enpl oyees'
effort to derogate fromthe union's role as col |l ective bargai ni ng
representative. | cannot regard this conduct as evidence that Respondent was
bargai ning wthout an intent to reach an agreenent.

Wth due regard to the totality of Respondent's conduct, | find

that the period followng the date of full disclosure was

YThe record indicates that nenbers of the chrysant henum crew were worried
that negotiations would end wthout a contract nethod of paynent for their
depart nent havi ng been worked out .
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characteri zed by good faith bargaining on the part of the Respondent. By the
tine bargai ning ceased, the parties had sett all but one of the noneconom c

i ssues and Respondent had denonstrated its wllingness to conpromse on that

issue. Economc nmatters had been di scussed, and there was reason to believe
that they woul d not prove intractabl e.

It nust be renenbered that Respondent was negotiating an initial
contract which required agreenent on a nyriad of proposals that woul d alter
exi sting business practices. onsidering that Respondent negotiated to
agreenent on all but two issues, and renmained flexible as to those, the record
refl ects a degree of progress that woul d be highly unlikely if Respondent had
been mai ntai ning a bad faith approach throughout negotiations. | therefore
strongly disagree wth the najority's conclusion that Respondent was
conti nuously engaged in surface bargaining wth no bona fide intent to reach an
agr eenent .

Cated: February 8, 1980

JGN P. MCARTHY, Menber
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NOT CE TO BEMPLOYEES

After a hearing at which all sides had the chance to present
evidence and state their positions, the Agricultural Labor Relations Board has
found that we have violated the Agricultural Labor Relations Act by failing
and refusing to bargain wth the UFWin good faith about our enpl oyees'
wor ki ng condi ti ons.

The Board has ordered us to post this Notice and to take ot her
action. Ve wll do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is a lawthat gives farm
workers these rights:

To organi ze t hensel ves;

To form join or hel p any union;

To bargain as a group and to choose anyone they want
to speak for them

To act together wth other workers to try to get a
contract or to help or protect each other; and

To decide not to do any of these things.

Because this is true we promse you that:

VE WLL in the future bargain in good faith wth the UFWw th the
Intent and purpose of reaching an agreenent on a col |l ective bargai ni ng
contract concerni ng your wages, working hours, and other terns and conditions
of enpl oynent.

9~ wdhpP

VE WLL pay all of the enpl oyees who worked for us at any tine
fromJuly 26, 1977, to the present the amount of noney they | ost because we
refused to bargain in good faith wth the UFW

VE WLL NOT delay or refuse to provide the UFWw th
information it needs for bargai ni ng.

VE WLL NOT del ay the production of counterproposal s during
negotiations wth the UFW

VE WLL NOT change your work assignments wthout negotiating wth
the UFW

VE WLL NOT ignore the UFWand try to negotiate directly with
our enpl oyees.

Dat ed: AS-HNE FARVB, I NC

By:

Representati ve Title

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE
6 AARB Nb. 9 35.



CASE SUMVARY

AS HNE FARVS, Inc. (UPVY 6 ALRB No. 9
Case No. 78-CE1-SM

ALODEO S N

The ALO concluded that fromJuly 26, 1977, to February
7, 1978, Respondent failed to provide the UPNw th bargai ni ng
infornation and thereby violated Section 1153(e) and (a) of
the Act. However, the ALOfound that Respondent's general
course of conduct did not evidence a refusal to bargain in
good faith.

BOARD DEO S ON

The Board examned the totality of Respondent’'s conduct
and found that it was engaged in surface bargaining wth no
intent to reach agreenent. Respondent del ayed and refused to
provi de bargai ning i nfornation, delayed subm ssion of
counterproposal s, instituted unilateral changes during
negotiations, negotiated directly wth enpl oyees, and
attenpted to usurp the union as protector of the enpl oyees'
interests. The Board concl uded that Respondent vi ol at ed
Section 1153(e) and (a) of the Act by refusing to bargain in
good faith.

FEMEDY
The Board ordered Respondent to neet, upon request, wth
the UFWand to bargain in good faith. Further, the Board
ordered Respondent to nmake whol e its agricultural enpl oyees
for the |l osses resulting fromits refusal to bargain wth the
UFW  The nake-whol e period was deened to conmence on July
26, 1977, six nonths before the charge was fil ed.

D SSENT

Menber MCarthy woul d find that Respondent rectified its
bar gai ni ng conduct on March 22, 1978, the date on which
Respondent provi ded bargai ning i nfornmation. Accordingly,
Menber McCarthy woul d i npose nake-whol e only fromJuly 26,
1977, to March 22, 1978.

* * *

This case summary is furnished for information only and i s not
an official statement of the case, or of the ALRB

* * *

6 ALRB No. 9



STATE GF CALI FORN A
AR ALTURAL LABCR RELATI ONS BOARD

In the Matter of:

ASH\E FARVE | NC, Gase Nb.  78-C&1-SM

Respondent ,
and

WN TED FARM WIRKERS GF AMER CA
AFL-d Q

N e e N N N N N N N

Charging Party.

Janes Hynn for the General (ounsel

Robert J. Sunpf for the Respondent
Hlen Geenstone for the Charging Party
DEQ S ON GF ADM N STRATI VE LAWCGFFl CGER

ARE SCHXR.,, Admnistrative Law Gficer: This case was heard
by nme on August 14, 15 and 16 in Santa Maria, Galifornia, The conplaint herein
whi ch i ssued on My 25, 1978, based on a charge filed by the Lhited Farm
VWrkers of Anerica, AFL-A O (hereinafter called URY, was duly served on
Respondent Ashne. Farns Inc. on-January 26, 1978. It alleges that Respondent
conmmtted various violations of Section 1153 (e) and (a) of the Agricultural
Labor Relations Act (hereinafter referred to as the ALRA or the Act). Afirst
anended conpl ai nt was issued on August 10, 1978 and was dul y served on the
Respondent .

At the outset of the hearing a notion to intervene, nade by the
UFW as Charging Party, was granted. Each party was given full opportunity to

participate in the hearing and the



General Gounsel and the Respondent each filed a post-hearing brief.

Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after considering the post-hearing briefs
submtted by the parties, | nake the fol | ow ng:

FI NDNGS GF FACT.

. Jurisdiction

Respondent admtted inits answer, and | find, that it is an
agricul tural -enpl oyer wthin the neaning of Section 1140.4(c) of the Act and
that the UFWis a labor organization wthin the neaning of Section 1140.4(f) of
the Act.

1. The Alleged Whfair Labor Practices

Respondent is alleged to have violated Section 1153(e) and (a) in
the follow ng respects: instituting unilateral changes in the wages, hours,
and conditions of enpl oynent of its carnation crew during the certification
period wthout prior notice to or bargaining with the UFWand by hiring
addi ti onal enpl oyees to performbargai ning unit work wthout such prior notice
and bargai ning; refusing to provide information requested by URWand rel evant
to bargaining, including, but not limted to, a conplete current list of the
nanes and addresses of all enpl oyees in the bargai ning unit; msrepresenting
t he nunber of enpl oyees in the bargaining unit; refusing to bargain wth the
UFWr egar di ng access by the UFWto Respondent's busi ness premses in the post-
certification period for the purpose of communicating wth enpl oyees in the
bargai ning unit about the course of negotiations; refusing to bargain in good
faith wth the UPWon the subject of union security; since July 26, 1977,

refusing to bargain in good faith wth the



intent to reach agreenent by: (a) the acts and conduct described above; (b)
failing to designate a bargaining representative with authority to bind the
Respondent or w th adequate know edge and avail ability necessary to engage in
neani ngf ul negoti ations; (c) bypassing the UFWby bargai ning directly wth
enpl oyees in the carnation creww th respect to wages, hours, and other terns
and conditions of enpl oynent; (d) undermning support for the UFW the
certified bargaining representative, by communi cating directly wth enpl oyees
inthe bargaining unit in order to i nduce themto wthdraw their support from
the UFW (e) expressing doubts during negotiations about the majority status of
the certified bargaining representative; (f) refusing to discuss or attenpt to
find conpromse positions for the UPWs najor proposals; (g) putting forth
counterproposal s clearly unacceptable to the UFW (h) |lack of preparation by
Its bargai ning agent at the neetings of July 26, Septenber 20, Septenber 28,
and Novenber 2, 1977; (i) dilatory tactics, including, but not limted to,
delays in providing information rel evant to bargai ning and witten

count er proposal s requested by the UFW (j) engaging in surface bargai ning on
seniority, subcontracting and successorship fromJuly 26, 1977 to March 22,
1978.

[11. The Enpl oyer's Qperations

Respondent is engaged in the business of raising flowers
and potted plants inits nursery just outside Santa Maria, Galifornia. It has
been i n busi ness since 1972 and specializes in carnations, roses,

chrysanthenuns and a variety of potted pl ants.



It enpl oys approxi nately 70 enpl oyees on a year-round basis.
V. Chr onol ogy of (ollective Bargaining Negotiations March 31, 1977 to July
7, 19777

The UWFWwas certified as the bargai ning representative for
Respondent' s agricul tural enpl oyees on March 31, 1977. O April 7, 1977 the
UFWsent a letter to Respondent requesting a prelimnary negotiations neeting.
Attached to the letter was a "Request for Infornation" which sought data
concerni ng the enpl oyees in the bargaining unit, their names, addresses, ages,
sex, job classifications, current wages and dates of hire. In addition, the
UFWrequested additional data wth respect to the fringe benefits Respondent
provided to its enpl oyees, and al so data with respect to crops, pesticides and
equi pnent .

The UFWrequested that this informati on be sent to its headquarters
in La Paz, Galifornia wthin ten days and explained that it needed this
information in order to formulate its economc proposal s.

h April 25, 1977 George N edens, Respondent's president and
princi pal stockhol der, sent a letter wth a portion of this information to
Respondent ' s attorney, Frederick Mbrgan, in San Francisco for himto revi ew and
forward to the ULFWin La Paz. As Mrgan was on vacation when the letter
arrived at his office, he did not forward it to the UFWin La Paz until he
returned on or about My 9, 1977. Sonehow (there was no clarifying evi dence)

the letter was either lost in the nmail or the UPWoffice in La Paz

Z The finding of facts in both IV Chronol ogy of Collective Bargaining
Negotiations and V Chronol ogy of Events Concerning Gher |ssues is based on
a synthesis of the testinony of various w tnesses.

4,



never forwarded it to Peter Gohen, the UPWrepresentative in Santa
Mari a.

n June 7, 1977 Peter (ohen sent a letter to George N edens, wth a
copy to Frederick Mrgan/ informng himthat the UFWhad not received a
response to its letter of April 7. 1 June 13 and 14, N edens and Mrgan each
sent areply letter to Ghen's June 7 letter, including the infornation they
had previously sent to the UFWin La Paz.

 June 16, 1977, (ohen tel ephoned N edens and asked for access to
Respondent's nursery to distribute literature to the enpl oyees and to notify
themof a neeting to be held at the UFWs headquarters in Santa Maria. N edens
tol d Gohen he was goi ng on vacation and he preferred that Gohen not take any
action along those lines until he returned fromhis vacation. As to Gohen's
request for a first negotiations neeting, N edens suggested that Gohen contact
himin early July, after his vacation

Gohen called N edens on July 7 and they agreed on a neeting date of
July 19. Gohen agai n asked for access; N edens replied that he had to consult
wth his attorney and that it mght not be a very good i dea because there had
been sone problens in the past. Nedens said he preferred to neet in the
af ternoons, except on Mvndays and Tuesdays.

1 June 14 (ohen tel ephoned N edens and i nfornmed him
the neeting woul d have to be on July 26 because the neeting place woul d be
occupi ed on July 19. hen agai n asked for access and expl ained to N edens
that it was necessary so he coul d keep the bargai ning unit nenbers inforned of

the progress in the



negotiations and al so consult wth themabout their desires concerning the
contents of the collective bargai ning agreenment. N edens said that such access
was not a very good i dea and he woul d have to consult with his attorney.

h the afternoon of July 14, Dego Mlina, a nenber of Respondent's
carnation crew told Gohen that N edens had tal ked to the carnation crew about
a new nethod of assigning the carnation work. Previously, each crew nenber had
21 rows of regular carnations to take care of on a piece-rate basis. Uder the
new pl an, each crew nenber woul d be assigned 18 rows of regul ar carnations and
7 rows of mniature carnations. According to Mlina, it would nean a
consi derabl e anount of additional work wth only a slight increase in earnings.
Gohen contacted N edens that evening and called his attention to Respondent's
proposed row assi gnments in the carnations. Gohen pointed out it was a uni -
| ateral change by Respondent which was not in accord wth its duty to bargain
wth the union. Gohen added that under the | aw Respondent had to negoti ate
wth the UFWabout any proposed change in work assignnents. N edens expl ai ned
it was only a contenpl ated change and woul dn't take effect until the next pay
period. Z Two or three days before the July 26 negotiations neeting, Mlina
i nforned Gohen that the new carnation row assignnents al ready had been put into
ef fect by nmanagenent.

h July 18, obhen went to Respondent's nursery and N edens gave him

a 30-mnute tour of the operations at the nursery.

ZBvi dence was introduced showing that the next pay period was fromJuly 29
to August 11, 1977.



(ohen hand-del i vered to N edens a letter which repeated the request in the
April 7 letter for detailed information that the UPWneeded for negoti ati ons.
(ohen nentioned in this letter that the UFWstill had not received nost of the
data listed inits April 7 letter. ohen again brought up the question of
access and N edens told himit was now a legal natter and he shoul d speak to
his attorney Fred Mbrgan in San Franci sco about it, and he gave Mrgan's

t el ephone nunber to Cohen.

Gohen t el ephoned Morgan on July 20 and told himthe UFWneeded
access to properly fulfill its obligations as the certified bargai ni ng
representati ve for Respondent's enpl oyees. Mrgan replied that the URWhad no
legal right in this respect and he wanted to be clear on that. (ohen expl ai ned
he wanted a vol untary agreenent so the URWcoul d contact the workers and get
theminvol ved in the negotiating process. (ohen suggested that the access the
UFWwas requesting woul d have reasonable limtations and that if Respondent
continued to refuse access the UFWwoul d take it as an indication of bad faith.
Mrgan said, "I'mnot inpressed wth your threats; George (N edens) wll be
doi ng his own bargai ning and the deci sion on access is George's. "

July 26, 1977

At this neeting, the parties discussed the general rules of the
negotiations, details of the authority N edens had to negotiate, the frequency
and tines of the neetings, and simlar general topics. They agreed to neet
weekly from1:00 to 5:00 p.m N edens gave Gohen a list of the enpl oyees'
nanes, crews, social security nunbers, and hourly rates of pay. Gohen

i medi atel y



poi nted out that the enpl oyees' addresses and dates of hire had not been

i ncluded. Oohen expl ai ned that the URWneeded the addresses of the enpl oyees,
especially as it was bei ng deni ed access. N edens expl ai ned that he was not
suppl yi ng the addresses because of the enpl oyees' right to privacy. N edens
added that he saw no rel evancy as to the dates of hire because seniority was
just one of many factors in deciding questions of continued enpl oynent and
coomented that it would be difficult to figure out the dates of hire because of
frequent |ay-offs, |eaves of absences, etc. ohen suggested that he give all
the dates; N edens refused to - do so, but said he woul d provi de such data
after the execution of a collective bargai ning contract.

Gohen brought up the subject of the UPWs request for infornation
that it needed to calculate piece-rates. Nedens replied that it
was very tine-consumng, he woul d have his office staff begin work
on conpi ling that infornmation, and that Respondent woul d provide it
as the neetings progressed. The parties discussed access and

N edens said that he did not want to grant access because the ALRB
regul ations did not give the unions this right during the post-
certification period, and that Respondent had access probl ens
during the pre-el ection period, such as the interruption of work
activities and accusations of surveillance. N edens pointed out to
Gohen that the WFWhad al ternative neans of communications wth the
workers, that the UPWcoul d handbi Il the workers as they entered
and left the nursery through a singl e entrance-and-exit gate, and

that nenbers of the UFWnegoti ating



coomttee could contact their fellowworkers on the job and keep them posted on
t he negoti ati ons.

The UFWhad drawn up a list of their non-economc proposal s and
(ohen nade an oral presentation thereof, itemby item

(ohen told N edens that he had been inforned that Respondent had
instituted unilateral changes in the work assignnents of the carnation crews.
N edens comment ed that perhaps he had done sonethi ng wong according to the
ALRB, but that as the parties were now toget her they coul d negoti ate about the
natter. They worked out an agreenent providing that each worker woul d take care
of 18 rows of regular carnations and only do the work wth the mniatures if
such work were available after finishing their work on the regul ar carnations.
The regul ar carnation work would be paid at piece rate and the mniatures at an
hourly rate.

July 15, 1977 to Septenber 20, 1977

n or about July 29, N edens called Gohen to his office and told
himthat it was virtually inpossible to inpl enent their agreenent on the
carnation row assi gnments for the payroll period July 15 to 28. The reason
given was that it was too conplicated 'for the office staff to go back over
that payroll period and figure out the earnings according to piece-rate in the
regul ar carnations, and at an hourly rate in the mniatures. N edens suggested
that Respondent sinply pay the enpl oyees for the total nunber of hours worked
and then start the systemagreed upon in the next pay period. Cohen agreed.

O August 20, D ego Mlina infornmed Gohen



that the agreenent was not being carried out, as the workers were not bei ng
assigned any mniature carnation work and they were upset. hen tel ephoned
N edens, who denied that the workers were upset about the carnation assignnents
and stated that any dissatisfaction was due to an agitator anong them Several
days later, N edens inforned Gohen that Dego Mlina had quit and that his rows
had been divi ded up anong the ot her workers, who were then sati sfi ed.

O Septenber 10, Gohen wote N edens a letter and reviewed all
the -reasons that the UPWwanted access to the nursery. (ohen stated that
the UFWdid not want to nake deci sions wthout full participation of the
unit enpl oyees, that the union woul d abi de by the ALRB regul ati ons and st ay
out of the greenhouses and that any continui ng refusal woul d be interpreted
as evidence of bad faith. Gohen did not receive areply to the letter.
Later (ohen and N edens conversed and arranged to have the next nego-
tiations neeting on Septenber 20.

Sept enber 20, 1977

The enpl oyees' negotiating teamdid not attend this neeting, to
denonstrate their displ easure over the carnation assi gnment di spute and because
they expected that only prelimnary matters woul d be covered at the neeting.

N edens provided partial information for Gohen on piece-rate pay
for the carnation and rose crews, but no information on the chrysant henumand
foliage plant crews. According to N edens, the office staff was still
conpi | ing the requested data and woul d be supplying it as the neetings

progressed. Gohen indicated that, this was acceptable to him

10.



(ohen asked N edens whet her he had received his letter of Septenber
10 requesting access. Nedens replied that a legal right to access existed
only before an el ection and hen remnded himit was a. vol untary agreenent
the UPWsought. N edens was not prepared to agree to that because of
Respondent ' s past probl ens wth access. N edens asked Gohen for any | egal
authority, cases, or citations to prove that a union had a right to post-
certification access. ohen said the ALRB had not decided on that point yet.
Gohen went on to say that because Respondent was refusing to grant
access, he was dermanding an up-to-date list of the bargaini ng unit
menbers, their addresses and dates of hire.¥ N edens responded
that Gohen had the list of the enpl oyees wth their addresses that was used in
the election in 1976, and that in any event Mguel O az of the negotiating team
coul d gather the addresses of the enpl oyees at work, Qohen replied that that
was unsatisfactory and that the UFWhad a right to a conplete |ist of nanes,
addresses, and dates of hire, explaining to N edens that the dates of hire were
needed so the UFWcoul d propose specific seniority provisions. N edens declined
to furnish any such data, and then proceeded to go through the UFWs initi al
proposal and nade comments on each article.

Oh Article 1, Recognition, the parties discussed each cl ause,
Respondent rej ecti ng sone, accepting others, and agreei ng on nodi fyi ng sone.

Respondent was nuch opposed to Article 2, Uhion

Yohen inforned N edens that he knew that there had been 4 or
5 new enpl oyees hired since July 26.
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Security, paragraph A which provided for a union security shop. N edens said
that because of what the country stood for, nobody should be forced agai nst
his wll tojoin and pay noney to any organi zation. He added that they coul d
sit and argue all afternoon because neither of themwoul d change the other's
mnd on the subject. N edens saw no probl emw th paragraph B, whereby Respon-
dent woul d furnish the UPWin witing, one week after the execution of the
contract, a list of its enpl oyees, wth nanes, addresses, social security
nunbers and job classifications. He rejected paragraph C Dues Checkoff,
sayi ng he saw no reason for doi ng the uni on's bookkeepi ng, for them (Cohen
told N edens that because the UFWwas just starting to organi ze, it needed a
union security clause. O Article 3, Hring, Respondent suggested nany
changes, whi ch Gohen sai d he woul d have to see in witing in order to revi
sane and det erm ne whet her such nodi fications woul d be acceptabl e to the UFW
N edens agreed to present themin witing.

Next in order was Article 4, Seniority, and N edens sai d he was
"deleting"” it for the tine being. He explained it was a problemarea, as he
believed that a person's ability to hold a job should be on the basis of
productivity rather than seniority. Nedens stated that the Gievance Procedure
set forth in Article 5 was too long and drawn out and shoul d be sinplifi ed.
N edens said he hadn't had the tine to digest all of it, but he would wite it
out and have sonething for the UFWat the next neeting. He suggested
inserting, after Article 5, a No-Strike clause providing that there woul d be no

strikes, slowdowns, work stoppages, boycotts, or other
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interruptions of work by the union, and no | ockout by Respondent. N edens al so
suggest ed new wording for Article 6, Dscipline and D scharge. N edens agreed
to Article 7, which provided the right of access to UFWrepresentatives,
limted to three union agents, and prohibited unnecessary interference wth
product i on.

As to Article 22, Subcontracting, N edens stated that Respondent
disagreed wth the article at the present tine and was therefore deleting it
fromthe UFWproposal. Onh Article 22, Mdification, N edens said he saw no
need for it, as it would put Respondent in an unfavorable position, that if any
ot her enpl oyer signed a contract wth the UFWcontai ni ng cl auses nore favorabl e
to the UFW such clauses woul d autormatical |y repl ace the correspondi ng cl auses
I n an agreenent between Respondent and the UFW N edens rejected Article 24,
the Successor clause, stating that it was too broad and didn't gi ve Respondent
any freedomin the event it sold its business.

N edens stated that he had not had tine to anal yze many of the
other articles but he believed that nost of themhad to be reworded. He told
Gohen he woul d try to have a witten counterproposal ready for the next
neeti ng. Qohen asked hi mwhether it woul d be conpl ete, and N edens replied he
coul d have a consi derabl e amount of it ready. ohen said he would try to have
ready a proposal on economc contract itens, at |least as to those areas in
whi ch the UFWcoul d nmake intel ligent proposal s based on the partial piece-rate

and hourly-rate infornati on whi ch Respondent had al ready provi ded.
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Sept enber 28, 1977

At this neeting, Respondent presented the UFWwith a witten
counterproposal on the first 13 articles. Nedens explained it was a rough
proposal, sonething to work from and that Respondent's attorney, Fred Mrgan,
had not yet |ooked at it. N edens supplied nore infornmation on piece rates and
hourly rates of pay in the chrysanthenumwork, and stated that the office staff
was still conpiling additional information which would be |ater provided to the
UFWso that it woul d have sufficient data upon which to base an econom c
proposal . (ohen said that perhaps the UPWwoul d put together an economc
proposal as to those crews for which the UFWhad al ready recei ved data and
woul d defer proposals as to the other enpl oyees until the renai ning i nfornation
was provi ded by Respondent .

As to Lhion Security, Respondent's witten counterproposal was
arejection of a union security shop and sinply stated that union
nenber shi p woul d not be nade a condition of enpl oynent by Respondent.
Respondent submtted a reworded Hring article, which ohen said he woul d
take into consideration in framng another proposal in that regard.

As to Seniority, Respondent's proposal was, "The individual wth
the nost skill and ability to do the type of work required is the type of
worker this conpany is |ooking for. Tine enployed wth the conpany wll be one
of the factors considered in tine of |ayoff, pronotions, or change in job

classification.” Gohen told N edens that it appeared Respondent was not really-

bar gai ni ng about seniority but just rejecting it and that he
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hoped that they could agree on sone mddl e ground, adding that the enpl oyees
want ed sone protection and a procedure that woul d be understood by everyone.

(ohen agai n rai sed the issues of |ack of addresses of enpl oyees and
Respondent ' s refusal of access. N edens suggested that Mguel D az, a nenber of
the negotiating conmttee, should be given the responsibility to contact the
unit enpl oyees at work and to obtain their nanes and addresses. ohen told
N edens that Daz did not feel authorized to do that and al so that the workers
did not understand why the union organi zers were not able to talk to themat
the work site. Qohen pointed out to N edens that there was a provision for
access in Article 7 of the proposed agreenent and that perhaps they coul d agree
to an access provision that could be put into effect imnmedi ately. N edens
replied that he was not prepared to put any contract provision into effect
until everything was agreed to.

Gohen told N edens that the UFWwoul d consi der Respondent’ parti al
counterproposal but that it was concerned about receiving the renaini ng
proposal s as only 13 articles had been cover ed.

N edens nentioned runors of a strike and Gohen deni ed he had done
anything to pronote any such novenent. N edens said that he considered that
t he bargai ni ng was novi ng al ong favorably and asked Gohen for his opinion.
Gohen replied that he could not characterize the bargai ning as favorabl e
because of the | ack of access and addresses.

Novenber 2, 1977

A though Gohen had arranged a neeting for Qctober 12,
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he had to reschedule it for Gctober 19, and then to Gct ober 26,
because of anillness in his famly. The Cctober 26 date was | a

changed to Novenber 2 because (bhen was obligated to attend an out-of -t own
neet i ng.

N edens submtted to the UFWwitten counterproposals on Articles 16
through 25. He stated that he sawno point inincluding Acticle 16, No
Oscrimnation, because it was no nore than a repetition of federal law 1In a
reworded article, Respondent agreed to provide one bulletin board in each area
of maj or operations for UFWnoti ces.

Respondent rejected the UFWproposal s on Qredit Uhion
Wt hhol di ng, Subcontracting, Mdification, and Successor. The exact
termnol ogy of the Enpl oyer’s counterproposal s as to Subcontracting and
Successorship is as fol | ows:

Subcontracting: "The parties understand and agree the hazards
of agriculture are such that subcontracting nay be necessary
and proper. Subcontracting rmay be necessary in areas such as
agricultural chemcal s and where speci al i zed equi pnent not
owned by the Conpany is required.”

Successor: "This agreenent shall not be bi nding upon the
successors, admnistrators, executors, and assignees of the
parties thereto."

Respondent --agreed to the articles on I ncone Tax w t hhol di ng and
Saving Qause. It stated that it did not believe that Article 20, Location of
Gonpany (perations and Fam |y Housing, was applicable to it.

Agai n, Gohen asked for an up-to-date |ist of nanes and addresses
and sone sort of access to the enpl oyees at their worksite. (ohen explained in
detail why it was necessary to have contact wth the workers, stating that |ack

of contact was slow ng
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up negotiations, especially in formul ati ng economc proposal s because the UFW
could not consult with the workers in each crew about details as to piece-rate
and hourly pay. Again, Nedens said that -0 az and ot her nenbers of the
negotiating coomttee could secure this information fromtheir fell ow workers.
Gohen expl ai ned that these coomttee nenbers were not experienced i n such
activity and that they considered it was a job the union organi zers shoul d do.
Gohen told N edens that he was considering filing an unfair |abor practice
char ge agai nst Respondent because of its refusal .to grant access and to

provi de enpl oyees' addresses, N edens questioned CGohen cl osel y about his
Intenti ons and (ohen stated that he woul d probably file such a charge.

Novenber 3 to Decenber 6

During this period, enpl oyee Mguel D az contacted the workers at
Respondent ' s pl ace of business, but was able to obtai n the addresses of only 35
enpl oyees. (ohen was busy wth hearings and other conflicts in his schedul e,
so the next neeting was set for Decenber 7.

Decenber 7, 1977

Gohen had revi ened Respondent' s count er proposal s and was ready to
respond to them He told N edens that Respondent was not bargai ni ng on union
security but had sinply rejected it. Nedens replied that the UFWhad no
nandate since it had won only 49.5%of the vote and Respondent was not going to
force the enpl oyees to join the union. According to Nedens, it was the
responsibility of the union to w n the enpl oyees over.

(ohen sai d he consi dered the Respondent’s response on seniority a

rej ection rather than a counterproposal, stating that
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he hoped Respondent woul d gi ve further consideration to the
natters of union security and seniority and nake a serious effort
to bargai n about them

The UFWthen nade a proposal for a provisional across-the-board wage
I ncrease of 5%for all hourly and pi ece-rate work. Gohen expl ai ned to N edens
that, for a considerable period of tine, wages had been frozen and the uni on
did not want the enpl oyees to feel they had been puni shed for voting for the
union. After Respondent caucused for sone tine, N edens said in order to
determne the economc costs of a contract he needed to know the union's total
econom ¢ package, including the various fringe-benefit plans.

N edens delivered the last of the information the office staff had
been conpiling on the piece-rate and hourly pay for the various crews.

Decenber 7 to January 25

After the Decenber 7 neeting, Gohen tel ephoned N edens and i nf orned
himthat the UPWwas wthdrawng its interi mwage proposal. There was no
neeting during this period, as it was a very busy season for Respondent and the
UFWagreed to suspend negoti ations neetings until the latter part of January.

January 25, 1978

The UFWdel i vered to Respondent a conprehensi ve proposal, including
its first wage proposal. At the hearing, Gohen expl ai ned that there were two
reasons for the late presentation of a conplete contract offer: that the UFW
had not received the conpl ete i nformation from Respondent on the pi ece-rate and

hourly rates of pay in the various crews until Decenber 7; and the UFWs diffi-

18.



culty in commnicating wth the unit enpl oyees whi ch resul ted from Respondent's
refusal to provide addresses and its denial of access.
Gohen went over the UFWproposal wth N edens, show ng hi mwhere the
UFWhad nade nodifications in their positions in their previous proposal and
where, in sone articles, it had adopted i deas and | anguage fromt he
Respondent ' s count erproposal . As to the UFWs proposal on uni on security,
N edens repeated that the UFWdid not have nuch of a nandate. Then (ohen went
over the UPWeconomc proposal s, explaining themin detail. Respondent
caucused, returned and cal |l ed the UPRWeconom c proposal s absurd. N edens sai d
he preferred that the noney go directly to the workers rather than into the
nedi cal, pension, and econom c devel opnent funds and he wondered whet her the
workers real ly understood the true aspects of these funds. He added that the
overal | cost was inappropriate since he had to conpete with flower producers in
the San D ego area who paid a | ot |ess than he did.
Gohen remnded N edens that the enpl oyees' wages had been
frozen for sone tine and that the UFWexpected a response i nmedi at el y.
N edens sai d Respondent would get to work on it.

January 26 to March 22, 1978

The next day, January 26, the UFWfiled a refusal -to-bargai n
char ge agai nst the Respondent .

O February 7, N edens sent a letter to Gohen i n which he
i nforned hi mthat Respondent woul d soon be sending witten
counterproposal s to the UPWs proposal s of January 25. N edens said he
was personal |y di sturbed because the UFWhad filed an unfair-I abor-
practice charge and that the UFRWhad, through its enpl oyee negoti ati ng

coomttee, access to all enpl oyees and had



only 40 people to represent. N edens added that, in the interest of neeting
any possi bl e objection the union mght have, he would be wlling to: (1) give
the UFWnanes and addresses of all of Respondent's enpl oyees; (2) give the UFW
space for a bulletin board, provided the UFWused it in a reasonabl e manner;
(3) nake sone arrangenents, to be nutual |y agreed upon, for printed naterial s
to be distributed on behal f of the union at an agreed upon place. Respondent
provided a |ist of 62 enpl oyees and their addresses. The UFWdid not accept
Respondent's offers as to a bulletin board and distribution of printed
nmaterials. Gohen testified he did not believe a bulletin board was an
appropriate way to communi cate wth the workers, because when a nessage from
the uni on was posted, a nessage fromthe conpany mght be there also. As to
the offer for distribution of printed nmaterials, (ohen considered that, as he
already had that right on the public, road just outside Respondent's entrance
gate, the proposal did not offer the UFWanything it didn't already have.

h March 11, 1978 Respondent sent a witten counterproposal to
the UFWcovering Articles 1 to 26, all non-economc itens.

March 22, 1978

At this neeting for the first tine, Frederick Mrgan,
Respondent ' s counsel was present. The URWagreed to continue the
di scussi on of Respondent's counterproposal of March 11.

Respondent had proposed that an enpl oyee not w shing to join
the union would pay an anount equal to union dues to a charity of his
choice. ohen said that was not acceptable. N edens responded that at

least it would solve, the union's



obj ection that non-nenbers should not get a "free-ride." Gohen retorted that
the UPWcoul dn't go along with that proposal because donati ons of noney to an
enpl oyee's favorite charity woul d not hel p the union admni ster the contract.
N edens said that he doubted the constitutionality of a union security shop and
stated that there were nany unit enpl oyers who did not want to joi n the union.
Fred Mrgan stated that he had nade no recommendati on as to the favorite-
charity clause, and that it was Neden's decision. He added that later on in
the negoti ati ons Respondent would be wlling to take another | ook at the issue
As to the hiring-hall provision, Mrgan said that the UFWcoul dn't
expect Respondent to be the first enployer in the Santa Maria Valley to utilize
a nandatory hiring hall but that if the UPWshoul d have a functioning hiring
hall in the future, Respondent would be wlling to renegotiate on that subject.
As to the seniority article, N edens coomented that there were
negl i gi bl e up-and- down novenents in job classifications, but nuch nore
| ateral novenents.
As to the grievance procedure, Morgan nade it clear that stewards
woul d have to attend to grievances on their own tine rather than conpany tine.
ohen stated that the one-hour-per-week maxi numthat Respondent
had pl aced on access tine for union representatives to admnister the
contract was unacceptabl e, adding that it woul d be a handi cap to adequately
service the contract.
(Gohen said that the UFWwoul d be cooperative wth Respondent as

to subcontracting so long as the job security of



t he enpl oyees were not jeopardi zed. N edens expl ai ned he had done
subcontracting for fumgation, fertilizing, |arge-scale naintenance and
new gr eenhouse construction. Gohen stated he woul d take all this
infornmation and talk to the unit enpl oyees so as to formul ate further
proposal s on this issue.

Gohen rai sed the matter of access, and Mbrgan stated that it was a
phony i ssue because Respondent had nade offers concerning a bull etin board and
distribution of UFWliterature and had al so provi ded the addresses of all the
unit workers. Morgan said that up to that point the union had not shown a need
for access and that, if they did have one, they were free to discuss it wth
Robert Sunpf of Morgan's lawfirm (Qohen insisted the UFWhad shown a need
for access right fromthe begi nni ng.

Gohen i nquired about a response to the UFWs economc proposal s of
January 25 and N edens expl ai ned that Respondent was in the process of doing an
anal ysis and figuring out a counter proposal but that it woul d take sone tine.
He said he preferred that the noney for fringe benefits go directly to the
workers rather than into the funds. The UFWhad proposed a 16 1/2¢ per hour
contribution into the Robert F. Kennedy nedical plan, 15¢ per hour into the
Dela Qruz pension, plan and 5¢ an hour into the Martin Luther King economc
devel opnent pl an.

At this neeting, the parties reached agreenent on sone ot her
articles, which they initial ed and dat ed.

March 23 to April 14, 1978

Respondent sent (ohen a letter dated March 27, defini ng
faml|y nenbers, proposing that no nore than 3 famly nenbers

woul d do bargai ning unit work at any one tine, and including
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data as to the nunber of supervisors and the work perforned by each.

April 14, 1978

There was nuch di scussion on this neeting on the | ess-controversial
I ssues and agreenent was reached on D scrimnation, Wrker's Security (right to
cross picket line and not have to work on struck goods), Health and Safety,
I ncone Tax Wt hhol di ng, and Subcontracti ng.

April 21, 1978

Mbre di scussion on the | ess-controversial articles. Agreenent was
reached on a No-Srike clause and a Ma ntenance of Standards clause. N edens
brought up the subject of purchasing flowers fromother producers in order to
fill Respondent's contract commtnents.

April 27, 1978

There was general discussion at this neeting on nany itens.
Agreenent was reached on: Article 1, Recognition; Article 4, Seniority;
Article 12, Records and Pay Periods; Article 22, Bulletin Boards; Article 25,
Mbdi fication;, and Article 26, Saving A ause.
My 19, 1978

Respondent submtted new proposed | anguage to the URWon
O scipline and D scharge, Qievance Procedure, Supervisors, New & Change
Jobs. There was discussion, mainly on | eaves of absence, access to
admni ster the contract, wage rates, and benefit funds.

My 25, 1978

The ALRB issued the conplaint in this natter agai nst

Respondent, al |l egi ng refusal to bargain.



June 8, 1978

Respondent presented its conpl ete count er proposal on econom c
Itens. Respondent offered one week of vacation after one year of enpl oynent,
and two weeks after two years, which was Respondent's current practice. The
UFWhad asked for 8 paid holidays and Respondent countered wth 4, up 1 from
its current 3. As to the pension fund, Respondent proposed that in the 3rd
year of the contract the workers woul d take a vote on whether they wanted to
divert 5¢ of the agreed upon increase in wages to go into the fund. Cohen
reviewed the situation and sai d he thought the parties were noving toward an
agreenent. The UFWhad nodified its hiring provisions in accordance wth
Respondent ' s suggesti ons and Respondent had nodifi ed the position wth respect
to the UFWs nedical plan. N edens asked (bhen to cone back wth
a count erproposal on union security, stating that he thought the parties
coul d work sonething out on that issue.

June 21, 1978

At this neeting, Gohen inforned Respondent's representatives
that the UPWwas fornal |y rejecti ng Respondent' s count er proposal to a--
uni on security provision, i.e., that each non-nenber of the union pay a
fee, equal to union dues, to the charity of his or her choice. Mrgan said
he had not recommended that offer but he felt that N edens was nmaki ng an
effort to conpromse. Mrgan suggested that Respondent woul d be agreeabl e
to conpul sory uni on nenbership for new hires and nai nt enance of nenber ship
for present enpl oyees who were al ready nenbers Gohen sai d he woul d | ook
into that proposal and | ater decide. Respondent representatives then

suggested that its econom c count er proposal



be di scussed. ohen said he did not wish to do that until Mguel Daz of the
negotiating coomttee arrived. Gohen explained that O az always wanted to
finish his work before attendi ng the neetings. Respondent's representatives
indi cated that they were unhappy about that, and Gohen pointed out to themhe
woul d not have the probl emof keeping in contact wth the enpl oyees if
Respondent woul d grant access to the UFW Mrgan repeat ed Respondent’ s
argunent that the UFWdid not need access because it had al ternative neans of
cont acti ng enpl oyees, including sone al ready suggested by Respondent and
rejected by the union.

O az subsequenlty arrived and the economc itens were di scussed.
Respondent agreed to review and revise its economc proposal. There was
additional discussion on seniority and the grievance procedure. According
to (ohen, Morgan had to explain in detail to N edens the neani ng of the
cl auses concerning these two subjects. Mrgan al so worked out conprom ses
w th Gohen on discipline and discharge as well as seniority and gri evance
procedure, and al so recormended to N edens that he accept the | anguage of
t he conpr om ses.

July 14, 1978

The UFWcane into this neeting w th new proposed | anguage on
supervi sors and the grievance procedure, based on di scussions at a previ ous
neeting. The UFWaccepted a nunber of Respondent's proposals submtted at a
previ ous neeting, discharge and discipline, subcontracting and managenent
rights.

The UFWpresent ed a new econom c proposal (costlier than the
proposal in January). Mrgan said Respondent coul d not agree to such a drastic
wage i ncrease, that Respondent’'s representatives were there voluntarily because

the UPWs certification



year was up and al so that it woul d take no responsibility for the delay in
negotiations. He suggested the parties settle the unfair-|abor-practice
case by agreeing to extend the certification until the end of 1978. The
UFWrejected this offer, pointing out that under the | aw Respondent still
has a duty to bargain even though the certification year is over,

July 15, 1978

At this neeting, the parties di scussed economc issues: holidays,
vacations, pension, and the Martin Luther King Fund, Peter Gohen nentioned t hat
union security was still a very significant issue. Mirgan said that although
N edens was phi | osophi cal |y opposed to it and that al t hough Respondent had
doubts as to URWs continuing najority, Respondent was neverthel ess wlling to
gi ve the UPWa new proposal on union security. Mrgan said he did not have a
witten copy of the proposal wth himbut he would try to bring one the next
day, adding that it provided for dues check-off, that new hires woul d have to
join the union, that present enpl oyees who did not join the union woul d have to
pay a service fee to the UFWor be di scharged fromenpl oynent, and that present
enpl oyees who were al ready UFWnenbers woul d have to nai ntain their nenbershi p
Mbrgan poi nted out to Gohen that the UFWhad agreed to a union-security cl ause
simlar to the one proposed by Respondent in their negotiation wth another
enpl oyer, MFarland Rose. (ohen responded that he woul d check with the union
negotiators involved. (He did so and found out the UPWhad not accepted such a
proposal . )

July 16, 1978

Both parties continued to discuss the wage proposal .



July 26, 1978

(ohen i nfornmed Respondent's representatives that the UFWhad
revi ened Respondent's proposal s on union security and economc itens and had
rejected them The UPWnade a contingent proposal that if Respondent woul d
agree to a union security shop, the UFWwoul d nodi fy its econom c denands
downward to a poi nt about madway between the union's and Respondent' s
proposal s. N edens said he woul d have to check wth Mrgan and that Cohen
shoul d contact himabout this natter in a fewdays. Gohen tel ephoned N edens
about 6 days later and was inforned that N edens had spoken to Morgan. Cohen
asked N edens whet her he thought another neeting woul d be appropriate and
N edens replied that it woul d not be appropriate as long as the UFWheld to its
position on union security. S nce that conversation, no neetings have been
hel d or schedul ed.

V. Chronol ogy of Events Goncerning Q her |ssues

1. For sone years, the nenbers of the chrysant henum crew had
wanted to work by contract, the sane "systemused in the carnations and roses.
O or about July 11, 1978, enpl oyee Juan Aguil a approached Ted Pal pant,
Respondent ' s vi ce-presi dent and general manager, and asked hi mabout his
thoughts on the subject. Pal pant said he woul d think about it.

Onh Friday July 14, Palpant net wth N edens and they worked out a
new contract proposal for the chrysanthenumcrew The next day, Saturday,

Pal pant tal ked to four nenbers of the crew about the new system However, as
anot her nenber of the crew Juan Aquilar, had left early, Palpant told two of
the 4 crew nenbers present to go to Aguila s house and tell hi mabout the

chrysant henum proposal so he woul d know about it before the



bar gai ni ng session schedul ed for that afternoon. Aquila was a.
nenber of the enpl oyees' negotiating commtt ee.

The fol l ow ng Monday at work, Aquila asked Pal pant about the status
of the contract nmatter. It had been di scussed at the bargai ni ng session on
Saturday at which Aquila was present, but he did not understand everything
because of his limted know edge of English. Pal pant answered, "They want to
change. They're not going to be the same.” Oh the sane day, N edens showed to
Mguel Daz alist of enployees' salaries and told himif they worked 90 hours
their salaries would be $381 per two-week pay period. This was the sane |i st
of salaries that was di scussed at the negotiations on the precedi ng Saturday,
at which both N edens and O az were present.

Three days |l ater, four nenbers of the chrysant henum
crew asked Pal pant about the proposed contract systemand he tol d t hemhe
couldn't talk to themabout it, adding that any di scussion had to be done at
the negotiating neeting wth Peter (Gohen) present. The four of themsaid they
could do the contract work all by them -selves at $320 per two-week pay
period. Palpant told themto tal k to Gohen about it and that he would talk to
N edens so he coul d be prepared to discuss the matter at the next bargai ni ng
session. Palpant told themthe proposed systemcould not be put into effect
until the Respondent and the URWreached an agreenent about it. Pal pant
testified they seened upset, so he tol d them Respondent coul d not put the
systeminto effect until "we get this thing off our back."

2. In md March 1978, Rta and Hva Arellano, nother and daught er,
requested a two-week vacation, plus a one week |eave in order to take atripto

Mexi co. According to Ted Pal pant,



he told themthey could go and, if they came back wthin the three-week period,
they woul d be reenpl oyed but that he woul d probably assign themto the foliage
departnent. According to Rta Arellano, Pal pant told themthat upon their
return they would work in the foliage departnent for a few days and then return
to their regul ar carnation work

Wien they returned on tine, April 7, Palpant assigned themto the
foliage departnment and, despite their protests, he has not yet re-assigned them
to the carnation work. Pal pant expl ai ned the reason was that during their
absence he had assigned two nen to work their carnation assignnents and t hat
the nen did not want to | eave the carnati on work because they were naki ng nore
noney in that work. Rta Arellano testified that she and her daughter earned
$284 per two-week pay period and that they only earned $270 per pay period in
the foliage work. Pal pant explained to themthat he had not promsed thema
return to their carnation work but only reenpl oynent at Respondent's
oper at i ons.

Inthe latter part of July, Palpant told the Arellanos that from
then on workers woul d be returning to Mexi co and as soon as there was an
openi ng he woul d reassign themto carnati on work

Nei t her Respondent's nmanagenent nor any of the enpl oyees, including
the Arellanos, ever inforned Peter Cohen about this problem He did not |earn
of it until late July, after the last negotiations neetings, when Rta Arellano
told himabout it.

Pal pant testified that at tines he woul d reassign workers to their
previ ous work when they returned froml eaves of absence and at other tines he
woul d give thema new assignnent, in the sane or a different departnent.

3. Approximately 2 to 3 nonths before the hearing



inthe instant case, N edens spoke to Mguel D az, an enpl oyee of Respondent
who was a nenber of the UFWnegotiating team during a bargai ni ng season.
Peter (ohen had I eft the roomand N edens asked D az whether he thought the
uni on was good for the workers. Daz replied that he really didn't know because
he had never worked under a union. D az stated that he wanted the uni on
because he wanted to have job security, a better nedical plan and better
salaries. The conversation stopped just before (ohen reentered the room

4. n approxi mately August 1, 1978, George N edens handed a copy
of the periodical entitled "Ag Alert” to an enpl oyee, Linda Arrelanes. It
contained an article on a successful ALRB el ection to decertify a union.

According to the testinony of N edens, he gave it to her because she
had nentioned to himseveral tines in Novenber and Decenber of 1977 her
interest in getting rid of the UFW He had told her to check wth the ALRB
office in Santa Maria because he was not aware of the ALRB regul ations in that
regard.

Linda Arrel anes testified that N edens had gi ven her
the periodical and told her to give it to Mguel Daz. Daz testified he had
found it on the door handle of his car and that he had a girl friend read it to
him

M. Analysis and Goncl usi ons

Labor Section 1153 (e) nmakes it an unfair |abor practice for an

agricultural enployer to refuse to bargain collectively

YN edens denied telling Arrel anes to give the copy to Daz. However |
credit Arrelanes' testinony over N edens on this point because, as she was
interested in decertifying, the UFW it is unlikely that she woul d have
testified to any fact in favor of the UPWunless it were true.



in good faith wth a | abor organi zation certified pursuant to the provisions of
the Agricultural Labor Relations Act. Substantively, the section is identical
to Section 8(a)(5) of the National Labor Rel ations Act.

Labor Code Section 1155.2(a) which is simlar to National Labor
Rel ations Act Section 8(d) defines bargaining in good faith as foll ows:

"To bargain @l lectively in good faith is the performance of the
mut ual obligation of the agricultural enployer and the
representative of the agricultural enpl oyees to neet at

reasonabl e tines and confer in good faith wth respect to wages,
hours, and other terns and conditions of enploynent, or the nego-
tiation of an agreenent, or any question arising thereunder, and
the execution or a witten contract..., but such obligation does
not conpel either party to agree to a proposal or require the
nmaki ng of a concession. "

The conplaint alleges that Respondent has refused to bargai n by
instituting unilateral changes in its enpl oyees' wages, hours and worki ng
conditions, wthout prior notice to or bargaining wth the UFW refused to
provide infornation requested by the UFWrel evant to bargai ni ng; m srepresent ed
the nunber of enpl oyees in the bargaining unit; refused to bargain wth the UFW
regardi ng post-certification access; and refused to bargain in good faith wth
the UPWon the subject of union security. General (ounsel contends these five
all egations constitute per se violations.

The conplaint al so al l eges that Respondent has refused to bargain in
good faith with the intent to reach agreenent. Resol ution of this allegation
requires an examnation of the totality of Respondent’'s conduct, both away from
and at the bargaining table, to ascertain whether it engaged in negoti ations
wth a sincere desire to find a basis for agreenent. Independent acts or

i nstances of a refusal to bargain during the period of



negotiations are factors to be eval uated i n det ermni ng whet her,
by its course of conduct, an enpl oyer has al so viol ated the

Act by failing to bargain in good faith, but such i ndependent acts or
refusals to bargain do not autonatically transformits conduct at the
bargaining table into a failure or refusal to bargain in good faith.

A Instituting unilateral changes in the wages, hours and

working conditions of its carnation crew wthout prior notice to or

bargai ning wth the UFWand by hiring additi onal enpl oyees to perform

bargai ning unit work w thout' such prior notice or bargaining. ¥

The record established that Respondent did introduce new work
assignnents inits carnation crewwthout prior notice to the UFWbut shortly
thereafter it did bargain wth the Union on that subject. Afewdays |ater, at
the first negotiations session, N edens admtted that perhaps he had done
sonet hi ng wong according to the NLRB but then offered to, and did, negotiate
wth the UFWand reached a nutual | y-agreeabl e sol ution on the issue; The UFW
clained that the Respondent did not live up to the agreenent because it did not
give an opportunity to the carnation crew workers to work on the regul ar
carnations. Respondent clained it did conply wth the agreenent. Shortly
thereafter, a nenber of the crewquit and his rows were divided up anongst the

rest of the

YGneral unsel offered no proof at the hearing other than uncorroborated
hear say that Respondent ever hired additional workers to do the work of the
carnation crewand did not argue this point in his post-hearing brief.
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crew and the natter was resol ved in a nanner satisfactory to both the Uhion and
t he Respondent .

dearly, Respondent nmade an inproper unilateral change in working
conditions wthout prior notice tothe UFW but just as clearly, it cured
del eterious effects on the bargai ning rel ati onship by i medi ately afterwards
negotiating to a nutual | y-agreeabl e resol ution of the matter. Accordingly, |
find that Respondent's action in effecting the unilateral change in work
assi gnnents does not warrant a renedi al order.

General ounsel al so all eges that Respondent nade a unil ateral
change in working conditions when it transferred Rta and Hva Arell ano, not her
and daughter, fromthe carnation work to foliage plants.

In April, 1978, Respondent assigned the two Arellanos to the
foliage plants after their return froma three-week visit to Mexico (tw weeks
vacation and one week | eave of absence). The two protested to General Manager
Ted Pal pant because they wanted, to stay in the carnations. A the tine of the
hearing, Pal pant had promsed themtheir ol d assi gnment once sone openi ngs
occurred. The UFWnever |earned anything about this problemuntil late July,
after the last negotiating session with Respondent. There was no evi dence t hat
the UFWhad contacted the Respondent before the hearing in the instant case
about his controversy.

As General Gounsel has pointed out, it is unlawful for an enpl oyer
to unilaterally effect changes in working conditions which are nandatory
subj ects of col lective bargaining. Such conduct undermnes the union's
authority by disregarding its status as excl usi ve bargai ning representative.

However, the NLRB



and the courts have also held that not all unilateral actions
are unl awf ul .
In NNRBv. Katz, 369 US 736, 50 LRRM 2177 (1962) the

US Suprene Gourt held that are three exceptions to this rule, and one of them
occurs when the unilateral action is not a change, but rather a continuation of
past regul ar and consi stent changes in wages, hours and wor ki ng conditi ons.
Respondent's action in transferring the Arellanos into the foliage plants was a
continuation of a past regul ar and consi stent change i n worki ng conditions.

Pal pant testified, and it was not contradicted, that it was his
custom when enpl oyees | eft and later returned, to assign themto the sane
departnent, but if there was no openi ng he woul d assi gn themto anot her
departnent where there was an opening. There was sone controversy at the
heari ng whet her Pal pant had promsed the Arellanos their ol d jobs back in the
carnations. However, this factual issue need not be resolved. The overriding
fact is that Pal pant acted i n an accustoned nanner and did not introduce a
uni l ateral change in the way of handling these post-vacation transfers. It was
sinply a continuation of past operational practices and thus qualified for one
of the exceptions established in the Katz case. Accordingly, | find the
General ounsel has failed to establish that Respondent nade a unil ateral
change in the wages, hours and/or working conditions of its enpl oyees on this
occasi on.

B Failure to provide a current list of the nanes and addresses

of all enployees in the bargaining unit,

Duri ng the whol e course of negotiations, fromJuly 1977 to January

1978, (ohen repeatedly requested the addresses



fromN edens, explaining the UFWs need to contact the enpl oyees and i nvol ve
themin the bargai ning process. N edens renained firmin his refusal,
contending that the UFWhad al ternative neans to contact the enpl oyees. It was
not until after January 27, 1978, when the UFWfiled unfair |abor practice
char ges agai nst Respondent (anong whi ch was the al | egati on concerning refusal
to supply addresses), that Respondent furnished the UPANwth the addresses. n
February 7, 1978, ten nonths after the Uhion's request, Respondent sent a
letter to the UFWwhich contai ned anong other itens, a list of the enpl oyees'
nanes and addr esses.

The lawis now wel | settled that an enployer's duty to bargain in
good faith, includes an obligation to provide the enpl oyees' bargai ni ng
representative wth infornmation that is necessary and rel evant to the proper

performance of its duties. See NNRBv. Acne Industrial Go., 385 US 432, 64

LRRM 2069 (1967); NLRB v. Truitt Mg. Go., 351 US 149 Fafnir Bearing (., V.

NLRB, 362 F.2d 716, 62 LRRM 2415 (2d dr. 1966). | find that the addresses
reguested by the UFWare informati on both necessary and rel evant to the proper
performance of the UFWs duties to represent the enpl oyees of Respondent and
thus the Respondent did have a duty to pronptly provide the UFWw th this
i nf or nat i on.

1. Necessity

In Prudential Insurance G., v. NLRB, 412 F.2d 77, 71 LRRM 2254

(2nd dr. 1969) the enpl oyer, as .did the Respondent in the instant case,
argued that the union had no need for the list because it had adequate

alternative neans of communicating wth all the nenbers of the unit.



The court in the Prudential case explored four alternative neans:
bul | eti n boards, grievance coomttees, hand-distribution of |iterature, and
uni on neetings, and found themall inadequate and that the enpl oyer therefore
had a duty to provide the addresses.

Here the Respondent contends that the UFWhad adequate al ternati ve
neans and coul d have obtai ned the addresses or communi cated w th t he-enpl oyees
by handing out |eaflets at Respondent’'s gate, at union neetings, by utilizing
t he Decenber 1976 certification election |list of nanes and addresses, and
| astly through the nenbers of the enpl oyees negotiating coormttee. | find that
these four nethods were i nadequat e.

The evidence reveals that it was extrenely difficult to handbill at
Respondent ' s gate, as the enpl oyees' parking ot was inside the gate and the
enpl oyees passed in and out of the gate in their autonobiles. The hi ghest
turnout at the union neetings was 25%and a probabl e cause of the | ow turnout
was the inability of the UFWto notify all the unit enpl oyees because they had
addresses of only 60%of them Mguel O az, a nenber of the negotiating
coomttee, attenpted to col |l ect enpl oyees' addresses at work but obtai ned only
35. ohen utilized the 1976 el ection lists, but due to a high percentage of
noves and enpl oyees no | onger working for Respondent, he found the addresses of
only 5 or 6 enployees in addition to the 35 D az had secured. Thus, the UFW
was able to gather only 60%of the addresses of the unit enpl oyees. These four
alternatives were clearly inadequate for the Uhion to either communicate wth
all the nenbers of the unit or to obtain their addresses. As Respondent refused

the UPW's



continuing requests for access to its premses, the Unhion could not use this
avenue to communi cate with or to obtain the addresses of the renaining
enpl oyees. | find that the UFWhad a definite need for Respondent to furnish
it wth the addresses of the enpl oyees of the unit and no adequate alternative
neans of obtai ning such dat a.

2. Rel evancy

In Prudential, supra, the court found that there was no error in

the NLRB s determnation that the requested information regardi ng addr esses was

rel evant .

"It seens nanifest beyond dispute that the Union cannot
discharge its obligation unless it is able to comuni cate
w th those in whose behalf it acts. Thus, a union nust be
able to informthe enpl oyees of its negotiations with the
enpl oyer and obtain their views as to the bargai ni ng
priorities in order that its position may reflect their

w shes. Indeed, the infornation sought, was particul arly
relevant to the Lhion at the tine of its last request,
since it was then engaged i n negotiating a new agreenent
wth Prudential ."

It is clear fromthe Prudential decision that enpl oyees' addresses
are relevant to aunion's duty to bargain as it nust keep" in contact wth the
unit enpl oyees in order to adequately represent their interests at the
bargaining table. In the instant case, this infornmation was particularly
rel evant because all during the period when the UFWwas requesti ng such
information, fromApril 7, 1977 to February 7, 1978, it was engaged in
negotiating its first agreenent wth Respondent. Therefore, | find that the
request ed information concerni ng addresses of the unit enpl oyees was rel evant.

Because this infornmati on was both necessary and rel evant to the

proper performance of the UFWs duties, Respondent had a



duty to pronptly provide that information to the UFWand, in failing and
refusing to do so between July 26, 1977 and February 1, 1978, it has breached
its duty to bargain in good faith and thereby viol ated Section 1153 (e) and (a)
of the Act.

In his post-hearing brief in the section on the totality
of conduct, General Counsel contends that Respondent al so had the
duty to provide the UFWw th the dates of hire of the unit enpl oyees
As has been expl ai ned above, an enpl oyer has the duty to provide
aunion all the information that is necessary and rel evant for
col | ective bargai ning purposes. In the instant case the information
was bot h necessary and rel evant to the Uhi on because the Uhion had
to have the information in order to bargain intelligently on
seniority. Moreover the only reliable source of this data was
Respondent .

The UFWTfirst requested the dates-of-hire information inits letter
of April 1977 to Respondent and repeated this request at the first bargai ni ng
session in July 1977. Nedens refused to provide this informati on clai mng
dates of hire were difficult to cal cul ate because of |eaves of absence,
rehires, etc. Wen Gohen suggested he provide--themw th all the infornation
Respondent possessed on dates of hire, N edens refused, naintaining he did not
consider it inportant even though he admtted that dates of hire were a factor

Respondent took into consideration regardi ng

9The earliest date that conduct can be found viol ative of the Act
under the limtation provision of Section 1160.2 of the Act.
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transfers, etc.

Despite repeated UFWrequests for this infornation, Respondent
failed to furnish it until Mrch 22, 1978. Accordingly, | find that the
Respondent breached its duty to bargain by its failure and refusal to provide
necessary and rel evant infornation to the Uhion between July 26, 19777 and
March 22, 1978 and thereby violated Section 1153(e) and (a) of the Act.

C Msrepresenting the Nunber of Enpl oyees in the Bargaining Lhit.

h February 7, 1978, Respondent delivered a list of the unit
enpl oyees and their addresses to the UFW In the acconpanying letter, N edens
stated that the bargai ning unit included 40 enpl oyees but the attached Ii st
I ncl uded over 60 names. General (ounsel contends that Respondent was trying to
msl ead the UFWinto believing there were only 40 enpl oyees in the unit. |
find that there was no conscious effort by Nedens to mslead the UFW |f
there were, he woul d not have sent an attached list wth the nanes of over 60
current enpl oyees and their addresses.

General ounsel also maintains that Respondent, inits attenpt to
m sl ead the UFWabout the size of the bargaining unit, presented a |ist of
current enpl oyees and sonehow inplied that it was alist of all the enpl oyees
who had worked in the unit in 1977 and 1978. However, el sewhere in his brief
General Gounsel pointed out that N edens did not realize that a bargai ning unit

i ncl uded nore than just the enpl oyees currently enpl oyed. There is no

“"The earliest date that conduct can be found viol ative of the Act under
the limtation provision of Section 1160.2 of the Act.



evi dence that Respondent ever msrepresented the nunber of enpl oyees in the
bargai ning unit. Wen Respondent provided lists of the current enpl oyees, it
did not include the nanes of enpl oyees who had termnated during previ ous pay
periods. However, (ohen never requested these additional nanes nor was there
any show ng by General Counsel howit was rel evant.

D Refusing to bargain wth the UFPWregardi ng access by the UFWto

Respondent ’ s- busi ness premses in the post-certification period for the

pur pose of communi cating wth the enpl oyees in the bargai ning unit about

the course of negotiations.

General ounsel contends that Respondent denied the UFW
a statutory right to post-certification access and al so that Respon-
dent refused to bargai n concerni ng such access. ¥

General ounsel has tried to showthat there is a "statutory right"
to post-certification access under the ALRA Hs reasoning is that the NLRB
provi des for post-certification access on a case-by-case basis when alternative
neans' are lacking for a union to comuni cate wth bargai ni ng-unit enpl oyees
during col | ective-bargai ning negotiations. He points out that the ALRB has
already declare that these alternative neans are lacking in California
agriculture in promul gating a regul ati on whi ch provides for pre-el ection access
and that therefore a statutory right to post-certification access nmay be said
to exist under the ALRB.

General Gounsel cites no NLRB precedent hol ding that a union is

entitled to post-certification access for the sol e purpose of

¥The Board has promul gated regul ations which provide for pre-el ection access
but has not done so in respect to post-certification access. There are no ALRB
cases that have passed on this subject.
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communi cating w th enpl oyees during col | ecti ve bargai ni ng negoti ati ons The
cases he cites deal only wth situations in which a union has been found
entitled to access to inspect premses or to observe the workpl ace or work
performance. Mreover, it does not necessarily followthat because the Board
has decided that there is no adequate neans of communi cating wth enpl oyees in
a pre-election situation, that no alternati ve neans of communi cations exists in
a post-certification situation, especially when the Board' s regul ati on does not
apply to post-certification access. As | disagree wth General Gounsel's two
premses | nust disagree wth his conclusion that there exists a statutory
right to post-certification under the ALRA

Even if there were NLRB precedent for post-certification access
to communi cate w th enpl oyees when no alternati ve neans are avail abl e, such
access woul d not be warranted herein because alternati ve neans are
available to the UFWsince it is entitled to the names and addresses of
bar gai ni ng-unit enpl oyees.% The nanes and addresses can be used to cont act
enpl oyees at their residences personally or through use of the nmails and
t el ephone.

General ounsel al so contends that Respondent refused to bargain
on the subject of post-certification access. There is abundant and
uncontradi cted evidence that all during the course of the negotiations the
representatives of the two parties frequently di scussed the question of
access, including an alleged statutory right of the union®® and/or possible

vol untary agreenent for access.

7 NLRB precedent establishes this right and | have so found in the instant

case.

Y Respondent asked the UFWto provide sone |egal authority requiring union
access to an enployer's premses and if the DFWcoul d provide his authority,
Respondent woul d conply. ' The URWnever did provi de Respondent w th any such
| egal authority.



(ohen repeatedl y i nforned Respondent of the UFWs need for access,

i.e. to communi cate with the enpl oyees concerni ng negoti ati ons and N edens
repeat edl y expl ai ned the reasons Respondent resisted this request, i.e. to
avoi d accusations of surveillance, interruptions of work and that the UFW
had al ternative neans to comuni cate wth enpl oyers. The record shows
there was frequent discussion, but never agreenent on the issue. As the Act
does not conpel any party to agree to a proposal or require the naking of a
concessi on, Labor Gode Section 1155.2(a), | find that Respondent did not
fail or refuse to bargain wth the UAWabout post-certificati on access.

E Respondent's refusal to bargain in good faith over the subject of

union security is a violation of Labor Gode Section 1153 (e).

It is well established that union security is a nandatory subj ect
of collective bargaining and if a party refuses to bargain in this respect it
Wil be guilty of a violation of the statutory duty to bargain in good faith.
General ounsel contends that Respondent absol utely refused to negotiate on the
subj ect of union security fromJuly 1977 to January 1978, and thereafter
submtted proposals it knew woul d be unacceptable to the UFW

At the first bargaining session N edens said that the two
parties coul d discuss the particular subject all day and neither woul d
change the other one's mnd. Wat he expressed was the firmattitude of
both parties not to conpromse on that subject and the UFWrepresentative

never disclained it.
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In February 1978, Respondent proposed that each enpl oyee who did
not join the union would be required to donate an anount, equivalent to and in
lieu of union dues, to the charity of his or her choice. General ounsel
clains that the Respondent knew full well previous to its offer that the UFW
woul d never accept it. Be that as it may, at |east Respondent changed its
posi ti on sonmewhat while the union renmai ned steadfast inits initial stance.
Then in June and July Respondent nade consi derabl e changes in its position on
union security. Respondent went froma nodified nai ntenance of nenbership
(wth dues check-off) to a conbi nati on union security shop for new hires and
nai nt enance of nenbership plan for current enpl oyees (wth dues check-off).
Meanwhi | e the UFWdid not deviate fromits firmstance of a union security
shop. Its explanation has always been it was interested i n worker
participation in the union and not nerely the noney fromthe dues and/ or
servi ce fee.

Short of conplete surrender on this issue, Respondent conpromised to
the maxinum Respondent's conduct in this subject natter does not support a
concl usion of bad faith bargai ning. General Gounsel goes into nuch detail about
how Respondent nust not have been bargaining In good faith about union security
because it gave such reasons for its postion as: did not want to force its
current enpl oyees to join the union against their will, that the UFWwas
selected by just alittle over half of the enpl oyees, etc. General Qounsel

guotes from Queen Mry Restaurants v. NLRB, 560 F.2d 403, 96 LRRVI 2456 (9th

dr. 1977) as standing for the proposition that an enpl oyer bargains in bad
faith over the subject of union security when it attenpts to justify its

refusal to conpro-



mse on the ground it was representing the interests of the enpl oyees who had
voted agai nst the union and woul d not betray themby conpromsing. However,
in the instant case, the Respondent did conpromse but the UFWdid not. So the
cases cited by the General Gounsel are clearly distingui shabl e fromthe present
case.

A so there was much evi dence and argunent whet her Respondent's fi nal
of fer should be interpreted as nmaki ng the paynent of union dues or a service
fee clearly mandatory on all enpl oyee both currently and newy hired. |
consider this a noot question since the UFWnade it clear during the
negotiations that the interpretation of Respondent's of fer was uni nportant
since the UFWwoul d be only agreeabl e to a uni on shop.

F. Refusing to bargain in good faith wth the intent to reach agreenent.

Resol ution of this allegation requires an examnation the totality
of Respondent's conduct both away fromand at the bargaining table to ascertain
whet her Respondent engaged in negotiations wth a sincere desire to find a
basi s for agreenent.

Froma review of the bargai ni ng negotiati ons over a period of one
year, it is evident that Respondent has net wth the UPNVon a regul ar basis
w thout any conplaints fromthe UFWabout the frequency of the neetings.
Respondent has not refused to discuss any issue or subject the union has
broached. It is true that during the first few nonths of the negotiations
N edens "del eted", or declined to consider, certain proposals by the UFWbut
al nost always with the cooment "for the present tine." However, the parties
subsequent |y returned to consi der every subject and, with the except of the

econom ¢ i ssues and union security, reached agreenent on every one.



It has al ready been di scussed how the UFWhas naintained its
initial firmposition on union security while Respondent has nodified its stand
fromno kind of union security to a conbi nation union security-agency shop.
the economc issues, both sides have presented counterproposal s and di scussed
at length the general wage |level and the costs of various fringe benefits. The
UFWpresented its economc package in January 1978. Respondent presented its
wage and fringe benefits proposal in April 1978. In July 1978 the UFWsubmtted
a new econom c proposal involving even higher costs than its initial January
proposal s. The UFWthen informed Respondent that it woul d conprom se hal f way
between the parties' respective economc proposals if Respondent woul d accept a
uni on security shop. Respondent rejected this latest proposal and the
di scussi ons reached an i npasse.

General ounsel, in his post-hearing brief, sets forth in detail
background i nci dents to show Respondent's uni on ani nus. However there is no
evidence in the record that this aninus was carried over to the negotiati ons
period. The closest thing to an indication of union aninus was N eden's
expressions about his reluctance to agree to any form-of union security shop.
Any effect this mght have had on the negotiati ons has been dissipated by
N eden' s eventua agreei ng to a conbi nation uni on-agency shop.

W shal I now consi der General Gounsel's specific allegatio which he
clains constitutes atotality of conduct anounting to a refusal to bargain in
good faith.

1. Respondent failed to discuss or attenpt to nake conprom ses on
naj or i ssues.

General Qounsel, in his post-hearing brief provides no



details of incidents along these lines. The record of the negotiations as can

be seen fromthe brief description supra & contains no evi dence to support

General ounsel 's contention that Respondent failed to discuss or attenpt to
nake conprom ses on naj or i ssues.

2. Respondent utilized dilatory tactics, including, but not
limted to delays in providing infornation rel evant to bargai ni ng and
witten counterproposal s requested by the UFW

General (ounsel argues that Respondent provided infornation

relevant to the formation of a union economc proposal over such a protracted
period that the UFWwas forced to delay its economc issue proposal until
January 25, 1978. It is true that Respondent did not provide the UPNVwth all
the requested economc data until Decenber 7, 1977. The infornation provided
was detail data about the contract rate of pay workers received for taking
care of so many flower beds per two-week pay period. Nancy N edens, wfe of
Respondent ' s president, who was in charge of Respondent’'s office operati ons,
credibly testified that due to a limted office staff, she, assisted by her
husband, George N edens, diligently working, were unable to conpile this
information any sooner. She also testified that Peter Gohen, the UFW
representative, never protested about any slowness in providing the Lhion wth

this information. General Gounsel never presented any evidence to
contradict this point.

General ounsel argues that Respondent al so del ayed in
providing the UPWw th infornation on the foll ow ng four subjects

famly nenbers and supervi sors doi ng bargai ni ng unit work;

doi ng transpl ant work; subcontracting and successorshi p; and



chem cal s bei ng devel oped to performcertain job operations currently
bei ng perforned by bargai ning unit enpl oyees.

The record di scl oses that Respondent provided i nfornati on on each of
these natters when the subject cane up for discussion or at the fol | ow ng
neeting. There was no evidence that Respondent ever failed or refused to
provi de infornati on on these four subjects or ever failed to provide such
I nformati on when requested to do so by the UFRWor shortly thereafter. General
Qounsel failed to showthat the short delay in furnishing such data sl owed down
the negotiations in any way. Mreover, as the parties eventual |y reached an
agreenent on all four of these subjects, | find that the short del ays invol ved
do not evidence a desire to avoid reaching a col | ective bargai ni ng agr eenent
wth the UFW as General Qounsel contends.

3. Respondent was guilty of surface bargai ni ng concerni ng
seniority, sub-contracting and successorship up to March 22, 1978.

The UFWs initial proposal contained clauses on all three of these
subjects. George N edens first response was to "del ete" themfromthe proposal
but added his usual comment "for the present." Judgi ng froman objective point
of view, this could be in noway interpreted as an outright rejection of those
t hree cl auses.

Respondent's long del ay in furnishing the unit enpl oyees' dates of

hire to the UFWhas been previously di scussed and found to be a per se

violation of Section 1153 (e). However, it nust be considered again in order
to eval uat e Respondent's conduct in respect to seniority.
In response to the UFWs request for the enpl oyees' dates

of hire at the first neeting, N edens said he did not



"seniority" was not very inportant because it was just one of the factors
involved in laying off, pronoting, etc. He added that if the UFWcoul d
show himthat seniority was inportant he would pro that infornation. In
its witten counterproposal of Septenber 28, 1977, Respondent i ncor por ated
the concept of seniority as a factor in personnel decisions. Later
Respondent negoti ated on the subject, supplied the requested dates of hire
and reached an agreenent wth the UFWon the natter.

(n subcontracting and successorshi p, N edens gave reasons for his
"del etion" of the UFWproposals at the Septenber and Novenber neetings. This'
i nformation enabl ed the UFWto prepare proposal s that took into account
Respondent ' s reservations and eventual |y the parti es reached agreenent on these
two itens.

There is nothing in this set of events to indicate that
Respondent was only going through the noti ons of bargai ning on these three
subj ects and not providing the UFWw th enough information, so as to prevent an
agreenent frombei ng reached.

Respondent's al leged initial rejections and/ or del eti ons never
hanpered or sl owed down di scussions on these subjects. The union's proposal s
appeared initially to the Respondent to greatly interfere wth its operations
but when it later discussed its fears wth the UAW the parties were able to
find a coomon ground for agreenent. This is the dynamics of the collective
bar gai ni ng process rather than an unfair |abor practice on the part of the

Respondent .

4. Bypassing the UFWby bargaining directly wth the enpl oyees
and undermni ng support for the URW the certified bargai ni ng
representative by communicating directly wth enpl oyee in the bargai ni ng
unit.
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In Proctor & Ganble Mg. Go., 160 NLRB 334 62 LRRM. 1617, the

Board said, "An enployer is not foreclosed fromcommunicating to his enpl oyees
his positions on subjects involved in bargai ning, to express opinions regarding
the proposal s and positions of the collective bargaining representative, or to
criticize the union wth which he deals or its | eadership. To be sure, a
comuni cation program which not illegal per se, may reflect a bargai ning frane
of mnd not conpatible wth the good faith bargai ning obligations of the Act --
and in later weighing the aspect of the case it wll be necessary to consider
the Gonpany's literature and oral communi cations as they bear upon the issue of
good or bad faith. "

In the instant case there was no communi cati ons program nerely
three separate incidents in which Respondent, through its owier on two
occasi ons, and through its general manager on one occasion, dealt separately
W th enpl oyees.

The nost extensive incident involved conversations between Pal pant
and the chrysant henumworkers about a new contract nethod of pay. Frst, it
was the workers rather- than Pal pant who initiated these conversations. Later,
when Pal pant provided themw th the requested i nfornmati on, he advised themto
pass the data on to a co-worker, a nenber of the negotiations coomttee, so he
woul d be infornmed of it before the next bargai ning session. Later, he answered
a question by this sane nenber of the negotiations conmttee about the status
of the new chrysant henumpay proposal. A fewdays |later, he was asked agai n by
wor kers about the sane subject and he refused to discuss it because, as he
expl ained to them he considered it only proper to discuss it at a bargai ni ng

neet i ng.



Pal pant's actions certainly cannot, be categorized as an attenpt to
bypass the union and undermne its bargai ning authority. The workers initiated
the conversations and Pal pant, in his responses, always showed his deference to
the Lhion's bargai ning authority by nmaking sure the nenbers of the negotiations
commttee had this information avail abl e for the bargai ning sessi ons and,
later, by refusing to discuss the subject at all. N edens al so showed this
sane def erence when he chose to talk to a nenber of the negotiations coomttee
about the chrysant henum pay proposal .

It is clearly evident that these conversations were sinply an
i nfornal exchange of ideas on a proposed change in the nethod of paynent
for the chrysanthemumcrew and were strictly at all tines ancillary to the
bargai ning on this subject that took place at the regul ar negoti ati ons

neet i ngs.

In anot her incident, N edens asked a worker-nenber of the
negoti ations conmttee why he thought the union was good for workers and the
worker told himhis reasons and that was the end of it.

I n anot her incident, N edens gave a copy of a periodical containing
an article on an ALRB el ection to decertify a union to an enpl oyee who had
expressed an interest in getting rid of the union. He asked her to pass it on
to anot her worker.

In these two incidents, N edens speech and actions fall far short
of establishing that he did not have a sincere desire to find cormon grounds
for an agreenent with the Uhion.

| find that the statenents and conduct of Pal pant and
N edens in respect to the workers in all three incidents did not reflect a
bargai ning frane of mnd inconpatible with the good faith bargai ni ng

obligations of the Act.



5. Failing to designate a bargai ning agent with authority to bind the
Respondent or w th adequate know edge and avail ability necessary to engage in
neani ngf ul negotiations and | ack or preparation by its bargai ning
representative at the neetings of July 26, Septenber 20, Septenber 28 and
Novenber 2, 1977.

George N edens, as President and chief executive, clearly had
authority to bind the Respondent. He bargained and initialed tentative
agreenents on each article all during the negotiations and his authority was
never questioned by the UFW He conferred periodically wth Respondent's
counsel , as Gohen admtted he did wth the UFWs counsel .

The record establishes that Respondent's bargai ni ng agent was
available at all reasonable tines to engage i n neani ngful negotiations. The
only tine N edens was unabl e to attend sessions was during his June 1977
vacation, the Christnas season, and a period before Mther's Day when the
Respondent ' s i ncreased business called for his presence. The UFWagreed to
these interruptions and never protested about them

General ounsel clains that Respondent’ s bargai ni ng
representative failed to prepare for the first four negotiati ons neetings.
However, at each neeting N edens was fully occupi ed, naking oral comments
and readi ng fromsone notes on the URWs initial non-economc package
during the first two neetings, and presenting witten counterproposal s-on
the entire UPWpackage during the third and fourth neetings. At each
session, there were detail ed discussions on nany, if not all, of the
articles. The so-called lack of preparation had no adverse effect on
bargai ning and did not delay or hanper full discussion of the issues at

t hese four neetings.



General ounsel contends that N edens was | acki ng i n the necessary
experi ence and know edge to negotiate for the Responded He clains that the two
preparation sessions he had wth his attorney Frederi ck Mrgan were not
adequate to sufficiently equip himfor the negotiati ons ahead.

A though N edens was far frombei ng an expert on collective
bargaining it is apparent that he I earned fast and fromhis testinony and hi s
notes of the bargaining sessions, it woul d appear that he did an adequate job
In the give-and-take of the bargaini ng table.

In view of the above and the record as a whole, | find that there
Is nonerit in General Gounsel's contentions that the authority, availability,
preparation and know edge of Respondent's bargai ni ng agent were inadequate, and
therefore constituted a refusal to bargain.

6. Expressing doubts during negotiations about the majority
status of the certified bargai ning representati ve.

It is evident fromthe record that Respondent frequently nentioned
the union's majority status inrelationtoits reasons for not agreeing to a
uni on security shop. There is no basis for finding that such comments
constitute evidence that Respondent was not willing to negotiate in good faith
with the UFW

General unsel's allegations wth respect to a refusal to bargain
by Respondent's general course of conduct are hot true and therefore do not
constitute individually or in the aggregate a violati on of Section 1153 (e) of
the Act and I so find.

THE REMEDY
Havi ng found that Respondent engaged in unfair |abor practices

w thin the neaning of Section 1153(e) and (a) and Section



1155.2 (a) of the Act, | shall recommend that it be ordered to cease and desi st
therefromand to take certain affirnati ve actions designe to effectuate the
policies of the Act.

(1) Having found that Respondent failed and refused to furnish the
certified bargaining representative of its enpl oyees wth, alist of the
addresses of the unit enpl oyees fromJuly 26, 1977 to February 7, 1978, and
wth the dates of hire of the unit enpl oyees fromJuly 26, 1977 to March 22,
1978, | recommend that Respondent pronptly provide an up-to-date list of all
unit enpl oyees their nanes, addresses, sex, dates of birth, social security
nunbers, dates of hire, job classifications and wage rates to the UFWat its
office in Santa Maria, Galifornia. | also recommend that wthin 3 days after
the hire of any new enpl oyee Respondent shall provide to the UFW at its Santa
Maria office, information concerning said enpl oyee, as set forth above.

(2} Having found that Respondent failed and refused to furnish the
UFWw th the addresses of its enpl oyees between July 26, 1977 and February 7,
1978 and the dates of hire between July 26, 1977 and March 22, 1978 thereby
violating Sections 1153 (e) of the Act, | shall recommend that each person
enpl oyed by Respondents during such period shall be nmade whol e for the | oss of
pay and ot her economc | osses resulting fromthese above described unfair |abor
practi ces.

As | find that Respondent's delay in furnishing the list of
addresses and dates of hire substantially del ayed the negotiations and as it
woul d be difficult to determne the exact extent of such del ay, any such
difficulties shoul d be determned agai nst the party guilty of the conduct which

caused the del ay. Therefore,



| shall recommend that the enpl oyees be nade whol e for the period fromJuly 26,
1977 to March 22, 1978. The Regional Director is hereby directed to determne
the anount of the award herein based in general upon the criteria set forth in

Perry Farns, 4 ALRB No. 25 (1978) and AdamDairy, 4 ALRB No. 24 (1978).

CROER
Pursuant to Labor (ode Section 1160. 3, Respondent, AS H NE
FARMB, INC, its officers, agents, successors and assigns i s hereby ordered
to:
1. QGease and desist from

(a) Failing and refusing to neet and bargain collectively in
good faith, as defined in Labor Gode Section 1155.2(a), wth the UFW as the
certified exclusive collective bargaining representative of its agricultural
enpl oyees.

(b) Failing and refusing to furnish pronptly, at the UFWs
reguest, infornation and data rel evant to subjects of collective
bar gai ni ng.

(c} Inany nanner interfering wth, restraining or coercing
agricultural enployees in the exercise of the rights guaranteed to them by
Labor Code Section 1152.

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Won request, neet and bargain collectively in
good faith wth the UFWas the certified excl usive col |l ective

bar gai ni ng representative of its agricultural enpl oyees, concerning
t he wages, hours and worki ng conditions of such enpl oyees, and if
an understandi ng i s reached, enbody such understanding in a si gned
agr eenent .

(b) Pronptly provide the UFW on request, wth all



infornati on and data rel evant to col |l ective bargai ning i ssues and subj ects.

(c) Make whole its agricultural enpl oyees enpl oyed
between July 26, 1977 and March 22, 1978 for all |osses of pay and ot her
econom ¢ | osses sustained by themas the result of Respondent refusal to
bar gai n.

(d) Preserve and, upon request, nmake available to the Board or
Its agents, for examnation and copying, all records rel evant and necessary to
a determnation of the amounts due its enpl oyees under the terns of this Qder.

(e) Sgnthe Notice to Enpl oyees attached hereto.

Uoon its translation by a Board Agent into appropriate | anguages, Respondent
shal | thereafter reproduce sufficient copies in each | anguage for the purposes
set forth hereinafter.

(f) Post copies of the attached Notice for 90
consecutive days at tines and places to be determned by the Regional
Drector.

(g) Provide a copy of the attached Notice to each enpl oyee
hired by the Respondent during the 12-nonth period fol |l ow ng the i ssuance of
this Decision.

(h) Mail copies of the attached Notice in all
appropriate | anguages, wthin 30 days fromreceipt of this Oder to all
enpl oyees enpl oyed by Respondent fromand including July 26, 197 until
conpliance wth this Qder.

(i) Arange for a representative of Respondent or a
Board Agent to distribute and read the attached Notice in appropriate | anguages
to the assenbl ed enpl oyees of Respondent on conpany tine. The readi ng or
readi ngs shall be at such tines and pl aces as are specified by the Regi onal

Drector. Follow ng the reading, the



Board Agent shall be given opportunity, outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees nay -; have concerning the Notice
or their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all non-hourl y-wage
enpl oyees to conpensate themfor tine lost at this reading and the questi on-
and- answer peri od.

(j) Notify the Regional Drector in witing, wthin 30 days
fromthe date of the receipt of this Oder, what steps have been taken to
conply wthit. Uon request of the Regional Drector, Respondent shall notify
himor her periodically thereafter in witing what further steps have been
taken in conpliance wth this Qder.

ITI1S FUIRTHER CROERED that the certification of the
Lhited FarmVWrkers of Anerica, AFL-A Q as the excl usive col | ective bargai ni ng
representati ve of Respondent's agricultural enployees be, and it hereby is,
extended for a period of one year fromthe date on whi ch Respondent commences
to bargain in good faith wth said union.

DATED Novenber 27, 1978

Admnistrati ve Law Gficer



NOT CE TO BEMPLOYEES

After a hearing in which each side had an opportunity to present
its evidence the Agricultural Labor Rel ations Board has found that we have
violated the Agricultural Labor Relations Act by refusing to neet and
bargain in good faith about a contract wth the UFW The Board has ordered
us to post this Notice and to take certain other actions. Vé wll do what
the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives
farmworkers these rights:

(1) To organi ze thensel ves;
(2) To form join or help any union;

(3) To bargain as a group and to choose anyone they want to
speak for them

(4) To act together wth other workers to try to

get a contract or to hel p or protect each other; and,
(5) To decide not to do any of these things.
Because this is true, we promse you that:

VE WLL, on request, neet and bargain wth the UFWabout a
contract because it is the representative chosen by our enpl oyees.

VEE WLL, on request, pronptly give the UFWinfornation and data it
needes to represent you in dealing wth us for a contract to cover your wages,
hours and wor ki ng condi ti ons.

VEE WLL rei nburse each of the enpl oyees enpl oyed by us
between July 26, 1977 and March 22, 1978, for any |loss of pay or ot her
econom ¢ | osses sustai ned by t hem because we have refused to bargai n
wth the UFW

DATED AS HNE FARVG
w.

Represent at i ve Title

This is an official notice of the Agricultural Labor Rel ati ons Board,
an agency of the Sate of California.

DO NOI RFEMOVE R MUTT LATE
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